THE 


AMERICAN LAW REVIEW. 


SEPTEMBER-OCTOBER, 1903. 


DUE PROCESS OF LAW.! 


The source of the famous phrase, ‘‘ due process of law,’’ 
which has place in the Constitution of the United States and in 
most of the State constitutions, is to be found in that well-remem- 
bered palladium of English liberty, Magna Charta, and resides 
in the words, ‘* the law of the land,’’ found in that instrument. 
The two phrases, ‘‘ due process of law”’ and ‘*‘ the law of the’ 
land,’’ have long been treated as synonymous, although the 
former is the more comprehensive. Coke in his Second Insti- 
tute? considers them equivaient phrases. So we see that 
many generations before the organization of our American 
institutions the phrase, ‘‘ due process of law,’’ had outgrown its 
early significance, it probably having had reference to rules of 
procedure in courts of law in cases in which personal and prop- 
erty rights were involved, and had developed so as to embrace 
within its meaning the older phrase, ‘‘the law of the land.’’ 
Concerning the latter phrase, lex terrae, as originally expressed 
in the Latin of the Great Charter, it referred to the customary 
or common law, which Englishmen had ever assumed to be their 
inalienable birthright. This feeling was ingrained in the consti- 
tution of the English mind and has asserted itself upon various 
occasions, the most momentous, perhaps, being the memorable 
day of Runnymede, when on the 15th of June, 1215, the barons, 
clergy, and commons of England were led by that illustrious 
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man, Archbishop Stephen Langton, in their successful effort to 
coerce the king, John of England, to restore to the people of 
England the rights that he had usurped, by affixing his signature 
to the Great Charter there submitted to him by the militant 
nobles of his realm. 

This meed of praise to Langton is given because, although 
Robert Fitzwalter, Earl of Dunmore, was chosen marshal of 
‘‘The Army of God and the Holy Church,’’ the archbishop 
selected the model for and drew up the instrument whose grant- 
ing they had assembled to demand, led the inharmonious elements 
there collected to secure it, and headed the list of signers. And 
at this point I ask your pardon for digressing so far as to call 
your attention to the deep debt of gratitude English-speaking 
people owe to that warlike churchman Langton; for although 
he is said by Hume to have been ‘ obtruded on the nation by a 
palpable encroachment of Rome,’’ that historian also says that 
he ** ought always to be respected by the English.’’ Langton 
fearlessly reproved and threatened the king for his misdeeds, and 
even when the pope himself appealed in his behalf, Langton 
calmly ignored the appeal. Again, we find him in the year 1223 
as ready to lead the men of England against Henry III., the son 
of John, to compel him to confirm the Great Charter, as he had 
been to assume leadership in the movement that eight years 
before had forced his father to grant it. 

We are of course all aware that Magna Charta was not the 
first charter granted to Englishmen by their sovereigns. William 
of Normandy, in the fourth year of the Conquest, granted a 
charter in which provision was made for the separation of the 
spiritual and temporal powers, which was a radical departure 
from the conditions that had so long obtained under the com- 
mon law. The Great Charter itself was constructed by Arch- 
bishop Langton, he using as a model the text of the charter 
that Henry I. had introduced upon his accession to the throne 
in A. D. 1100, and which was afterward renewed by Stephen 
and Henry II. The archbishop followed the arrangement of 
the charter of the first Henry, and the principles embodied in 
it were found adequate for the purposes of the revolting barons 
in 1215, and easily made to include the manifold new rights and 
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duties that had grown up in the commonwealth during the 
intervening hundred and fifteen years; for the first Henry’s 
charter defined the limits of royal authority and formally recog- 
nized the freedom of the people of England. Magna Charta 
was solemnly confirmed no less than thirty-seven times by 
various kings of England down to the second year of Henry VI., 
1423. 

The portion of the Great Charter with which we are here 
concerned is contained in the thirty-ninth chapter. This chap- 
ter reads as follows (I quote from Stubbs’ ‘Select Char- 
ters’’): ‘** No freeman shall be taken or imprisoned or disseized 
or be outlawed or exiled or anywise destroyed, but by the lawful 
judgment of his peers or by the law of the land.’’ The last 
clause is, as we have already seen, synonymous with due process 
of law and had for centuries formed part of the basic structure 
of the law of Teutonic peoples. It is said to have probably 
been adopted from the laws in vogue under the old Franconian 
and Saxon kings, whose people in early times colonized Nor- 
mandy and France, many of them undoubtedly finding their 
way into the near-lying British islands. The words of the 
chapter quoted, ‘‘ the judgment of his peers ’’ — in the original 
Latin ‘‘ judicium parium suorum ’’ — indicate the existence at 
that time of trial by jury even as conducted in our own times. 
The supreme importance of this little chapter of Magna Charta 
was recognized to such a degree by Blackstone that in the 
fourth book of his Commentaries, he says it is sufficient alone 
to entitle the instrument to its designation of ‘‘ Great.”’ 

I might say in passing that at the foot of page 424 of the 
fourth volume of the Commentaries, a note by Christian in- 
correctly numbers this chapter of Magna Charta the twenty- 
ninth instead of the thirty-ninth, and this error is to be found 
in modern editions of the Commentaries and in late text-books 
and legal dictionaries. In a work upon the Fourteenth Amend- 
ment of the Constitution of the United States, published but a 
few years ago, it is stated that the words ‘* due process of law ”’ 
were probably first used in the Petition of Right of Charles I., 
A. D. 1628, whereas the fact is that in chapter 3 of the Statutes 
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of 28 Edward III., passed 274 years before the Petition, and — 
entitled, ‘‘ None shall be condemned without Trial,’’ we find 
that no man * shall be put out of Land or Tenement, nor taken, 
nor imprisoned, nor disinherited, nor put to Death, without 
being brought to Answer by due Process of Law.”’ 

Those provisions that I have cited from the Great Charter 
were in the beginning designed to restrain only the king in 
council, wherein, however, originally reposed the government’s 
co-ordinate branches —the executive, the legislative, and the 
judicial. Through construction, necessitated by the growth of 
population, the advance of civilization and the imperative de- 
mands of our highly artificial society in its multifarious interre- . 
lations, the provisions have become potential in the direction of 
every department of our government, to an extent as surpris- 
ing as it must have been unexpected by the authors, as we shall 
presently see. 

The phrase does not appear in the first Constitution of the 
United States, adopted on the 17th day of September, 1787, 
but was first embodied in the Constitution with Article 5 of 
the amendments to the original Constitution proposed by the 
United States Congress held at the city of New York on 
Wednesday, March 4th, 1789. The words are found in the 
constitutions of most of the States of the Union. In para- 
graph 3 of the constitution of the State of Georgia, your 
own great State, we find: ‘* No person shall be deprived of life, 
liberty or property, without due process of law.’’ Here the 
phrase is identical with that found in the Constitution of the 
United States. In some of the States these words are not used, 
the framers of the constitutions of those States having more 
closely followed the phraseology of Magna Charta. For in- 
stance, Article 23 of the constitution of Maryland reads as 
follows: ‘* Noman ought to be taken or imprisoned or disseized 
of his freehold, liberties or privileges, or outlawed, or exiled, 
or, in any manner, destroyed or deprived of his life, liberty or 
property, but by the judgment of his peers, or by the law of the 
land.’’ This is a fair translation of the Latin of the celebrated 
thirty-ninth chapter of the Great Charter. But however closely 
State constitutions may follow the phraseology of Magna 
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Charta, or widely depart from it, we find that the constitution 
of every State in the Union has religiously preserved and retained 
the essential meaning of the document that is the original source 
of them all. 

The phrase was incorporated into the Fifth Amendment to 
the Constitution of the United States; the purpose of that 
amendment, however, was not to limit the power of the States, 
but to restrain the Federal government, and it was so held by 
the Supreme Court of the United States in the opinion of Chief 
Justice Marshall in Barron v. Baltimore.! 

While the phrase came to us from England it is far more 
potential under our system of government than it is or ever was 
inEngland. There it restrained the king, not parliament. Here 
it operates upon every department of Federal and State govern- 
ment — executive, legislative, and judicial. It may well be 
that, when it became part of the constitution of each State of 
the original thirteen and part of the Fifth Amendment to the 
Federal Constitution, it was not expected by many who partici- 
pated in the framing and adoption of such constitutions that the 
scope of the phrase would be wider in this country than in 
England. No provision was inserted in any constitution that in 
express terms conferred upon the courts the power to set aside a 
statute on the ground that it offended against any provision of 
such constitution. 

That phrase, however, proved to be a limitation on legislation 
on that day in 1803 when the Supreme Court of the United 
States handed down its decision, supported by an opinion of 
Chief Justice Marshall, in Marbury v. Madison,’ declaring an 
act of Congress which attempted to confer original jurisdiction 
on the Supreme Court under the Judiciary Act, null and void, 
on the ground that it was repugnant to the provisions of the 
Constitution distributing original and appellate authority. 

This famous decision, asserting for the first time a principle 
which lies at the very foundation of our constitutional juris- 
prudence, was in hostility to the views of many of our famous 
statesmen, among them Jefferson and Hamilton. Hamilton, 
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fifteen years before the rendering of the decision, declared that 
such a doctrine was ‘‘not deducible from any circumstances 
peculiar to the plan of the convention,’’ and that not a syllable 
‘¢ directly empowers the national courts to construe laws accord- 
ing to the spirit of the Constitution.””! And Jefferson, thirteen 
years after the decision, declared that ‘* not a word in the Con- 
stitution has given that power to the judges more than to the 
executive or legislative branches.’’ ? 

We find also that Edmund Jennings Randolph, the first 
attorney-general of both Virginia and the United States, 
delegate to the Continental Congress and to the convention 
that formed the Federal Constitution and the successor of 
Thomas Jefferson as Secretary of State, in the case of The 
Commonwealth v. Caton,? declared that the act of the assem- 
bly in question in that case, ‘‘ pursued the spirit of the Con- 
stitution; but that whether it did or not, the courts were not 
authorized to declare it void.’’ Chancellor Wythe, of Vir- 
ginia, one of the most eminent of the statesmen and jurists of 
his time, who was one of the signers of the Declaration of 
Independence and whose pupil Jefferson was, pronounces in 
favor of the opposite view in an obiter dictum in his opinion 
inthesame case. Judge Pendleton, also writing in the same case, 
says: ‘* How far this court, in whom the judiciary powers may in 
some sort be said to be concentrated, shall have power to declare 
the nullity of a law passed in its forms by the legislative power, 
without exercising the power of that branch, contrary to the plain 
terms of that Constitution, is indeed a deep, important, and I 
will add, a tremendous question, the decision which might in- 
volve consequences to which gentlemen may not have extended 
their ideas.’’ In this case Chancellor Blair and the rest of the 
judges of the Court of Appeals of Virginia were of the opinion 
that the court had the power to declare any resolution or act 
of the legislature, or of either branch of it, to be unconstitu- 
tional and void. 

It has been asserted that this is the very first case in the 
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United States where the question as to the nullity of an uncon- 
stitutional law was discussed before a judicial tribunal. 

' What may be the earliest case that actually involved this ques- 
tion is the case of Josiah Philips, against whom a bill of attain- 
der was passed by the Assembly of Virginia in May, 1778, for 
devastating and marauding in that State. In that year he was 
captured, indicted, tried,'and convicted of highway robbery, but 
the act of attainder was not enforced or acted upon in any way. 
In apaper on the ‘ Relation of the Judiciary to the Constitution,”’ 
published by Mr. Meigs, of Philadelphia, in 1885, it is said in 
referring to the action of the court in ignoring the bill of attain- 
der: ‘‘ Unfortunately it seems now impossible to ascertain 
whether the court declined to recognize the act and directed the 
prisoner to be tried as is intimated by Professor Tucker.! If the 
latter, the case is undoubtedly the first of the kind in the coun- 
» i of the earliest cases of which I have found trace, sustain- 
ing the principle of a ‘‘ judicial veto of a legislative act,’’ is 
Holmes v. Walton, cited and commented upon in State v. Park- 
hurst.2 This case was brought by writ of certiorari before 
the Supreme Court of New Jersey, September 9th, and argued 
on constitutional grounds, November 11, 1779. The decision 
held that an act providing that trial by jury should be by a jury of 
six men was unconstitutional. The law thus declared unconsti- 
tutional was amended by the legislature, and Judge Kirkpatrick, 
who cites the case in State v. Parkhurst, says: ‘* This then is not 
only a judicial decision, but a decision recognized and acquiesced 
in by the legislative body of the State.’’ Regarding this deci- 
sion we find in 1785 Gouverneur Morris writing to the legislature 
of Pennsylvania as follows: ‘‘In New Jersey the judges pro- 
nounced a law unconstitutional and void. Surely no good citi- 
zen can wish to see this point decided in the tribunals of Pennsyl- 
vania. Such power in judges is dangerous, but unless it 
somewhere exists, the time employed in framing a bill of rights 
and form of government was merely thrown away.’’ 3 


1 Tucker’s Blackstone, Appendix, and Docket and Minutes of Supreme 
Vol. I., p. 293. : Court, Trenton. 
2 4 Halstead, 444. See MSS. Writ 3 Sparks’ Morris, III. 438. 
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Judge Kirkpatrick, in the opinion referred to above, cites also 
the case of Taylor v. Reading, wherein an act of the legisla- 
ture passed, in March, 1795, was declared to be an ex post facto 
and as such unconstitutional, and this decision was also acquiesced 
in and sanctioned by the legislature. 

In the year 1784 a decision was rendered in New York in 
the case of Rutgers v. Waddington. The attorney-general ap- 
peared for the plaintiff and Alexander Hamilton for the de- 
fendant. This case, although tried and decided in the Mayor’s 
Court, in the city of New York, was considered throughout 
the United States as of great Federal importance, and much 
litigation of the same charactcr was pending at the time. It 
involved the construction of a recent statute of the State, which 
was thought to be in conflict with the recent treaty of peace, 
and in deciding the question and construing the law the court 
by interpretation sought to avoid a Federal crisis. Although 
New York had a written constitution at the time, the court 
adopted Blackstone’s 10th rule of construction, that ‘* acts of 
Parliament that are impossible to be performed are of no validity ; 
and if there arise out of them any absurd consequences, mani- 
festly contradictory to common reason, they are, with regard to 
those collateral consequences, void;’’1 and it was held that 
‘¢ when a law is expressed in general words and some collateral 
matter which happens to arise from those general words is un- 
reasonable, there the judges are in decency to conclude that the 
consequences were not foreseen by the legislature; and there- 
fore they are at liberty to expound the statute by equity and 
only guoad hoc to disregard it.’’ The effort of the court to 
avoid a Federal crisis by finding that collateral matter arose out 
of the general words of the statute, which was unreasonable and 
that such unreasonable consequence was not foreseen by the 
legislature, seems not to have been well received, for on the 
13th of September, 1784, in consequence of this decision a 
mass meeting was held and a committee appointed, who pre- 
pared and published an address to the people of the State of 
New York, in which the decision of the court was condemned 
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as subversive of all law and good order and the sovereignty of 
the State and as leading to anarchy and confusion; and in No- 
vember, 1784, the legislature of the State of New York adopted 
a resolution to the same effect.! 

Another early case as that of Trevett v. Weeden, heard and 
adjudicated by the Supreme Court of Judicature of Rhode 
Island, at Newport, September 25, 26, 1786. Judge Cooley, in 
his work on Constitutional Limitations? says this case ‘‘ is par- 
ticularly interesting as being the first case in which a legislative 
enactment was declared unconstitutional and void on the ground 
of incompatibility with the State Constitution.’’ Judge Cooley, 
in his note, refers to another case, but does not give its title, 
where a law was held unconstitutional by the court, and coup- 
ling that case with Trevett v. Weeden, he says: ‘‘ There are at 
least two cases in American judicial history where judges have 
been impeached as criminals for refusing to enforce unconstitu- 
tional enactments.”’ 

In the case of Trevett v. Weeden was involved the constitu- 
tionality of a law providing for the punishment, without trial 
by jury, of any person refusing to accept in exchange for goods 
on sale certain paper money or bills of credit emitted by the 
State of Rhode Island. There is no record of the argument 
for the prosecution, but General James M. Varnum, member of 
the Federal Congress, was senior counsel for the defense, and 
he published his argument in pamphlet form in 1787. The 
obvious influence of this case upon the future action of courts 
is evident upon comparing it with the opinion in Marbury v. 
Madison. I will read two exceedingly interesting excerpts, one 
from Varnum’s argument and the other from Chief Justice 
Marshall’s opinion in the Marbury case, showing how closely 
the latter followed the former. Varnum says that laws made 
by the general assembly under the powers thereof derived from 
the Constitution ‘* become the laws of the land, and as such, 
the court is sworn to execute them. But if the general assem- 
bly attempt to make laws contrary hereunto, the court cannot 
receive them.’’ If the judges should do so, they would violate 
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their oaths. ‘There is no middle line. The legislative hath 
power to go all lengths, or not to overleap the bounds of its ap- 
pointment at all. So it is with the judiciary, it must reject all 
acts of the legislative that are contrary to the trust reposed in 
them by the people, or it must adopt all.’’ 1 

Compare with the foregoing the following paragraphs from 
Marshall’s opinion in Marbury v. Madison: ‘* Between these 
alternatives there is no middle ground. The Constitution is 
either superior, paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary legislative acts, and, 
like other acts, is alterable when the legislature shall please 
to alter it. If the former part of the alternative be true, then a 
legislative act contrary to the constitution is not law; if the 
latter part be true, then written constitutions are absurd 
attempts on the part of the people to limit a power in its own 
nature illimitable.’’? 

The judgment of the court in Trevett v. Weeden was that the 
information was not cognizable by the court, and while not 
declaring in terms the law to be ‘* unconstitutional and so 
void,’’ the statute was plainly rejected and repelled. For this 
action on the part of the court there was some fear that the 
legislature would impeach the judges who made the decision 
and some of the judges filed written protest against summary 
dismissal, which condemnatory action the legislature then for- 
bore taking; but it refused to re-elect them at the end of the 
year when their terms expired, and in their places were put 
persons who were willing to enforce such laws as the legislature 
might see fit to pass. 

The case of Bayard v. Singleton 3 was decided by the Superior 
Court of North Carolina in 1787. This case involved the con- 
stitutionality of an act providing for the dismissal of certain 
suits at law upon motion, without trial. President Battle in his 
history of the court has this to say: ‘‘ These, our earliest judges, 
are entitled to the eminent distinction of contesting with Rhode 
Island the claim of being the first in the United States to decide 


1 Varnum, pp. 28, 29. to judge swearing to discharge his 
25 U. S. 176, 177. See p. 180 as duties. 


31 Mart. (N.C.) 48. 


XUM 
XUM 


DUE PROCESS OF LAW. 651 


that the courts have the power and duty to declare an act of 
the legislature, which in their opinion is unconstitutional, to be 
null and void. The doctrine is so familiar to us, so universally 
acquiesced in, that it is diffcult for us to realize that when it 
was first mooted, the judges who had the courage to declare it 
were fiercely denounced as usurpers of power. Spaight, after- 
ward governor, voiced a common notion when he declared that 
‘the State was subject to the three individuals, who united in 
their own persons the legislative and judicial power, which no 
monarch in England enjoys, which would be more despotic than 
the Roman triumvirate and equally insufferable.’ * * * The 
action of the court was the foundation of one of the charges 
brought by Hay (in the legislature). He accused them with 
dispensing with a law. * * * The judges were eventually 
sustained by public opinion.”’ 

There is another case, which is anonymous, that arose in 
Massachusetts in 1786 or 1787. J. B. Cutting, in a letter to 
Thomas Jefferson, dated July 11, 1788, refers to it, and says it 
‘‘occurred in Massachusetts where, when the legislature tres- 
passed upon a barrier of the Constitution, the judges of the 
Supreme Court solemnly determined that the statute was un- 
constitutional. In the very next session, there was a formal 
and unanimous repeal of the law, which was perhaps not 
necessary.’ 1 

It will be observed that all these cases are older than the 
Constitution of the United States, and also that in some of the 
States from which I have drawn these illustrations, as for 
instance Rhode Island, there was in these early times no written 
Constitution.? 

While this digression brings into view the only cases I have 
been able to find in which the question was either discussed or 
decided prior to Marbury v. Madison, the opinion in the latter 
case, although sometimes criticised as obiter so far as it dis- 
cussed the constitutionality of the act of Congress under con- 
sideration, has ever since been regarded as settling the question ; 


1 See Bancroft’s Hist. of the Const., mentary upon this subject, see Coxe’s 
IL., 478. Judicial Power and Unconstitutional 
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and from that day to this courts have, from time to time, set 
aside statutes of State legislatures and acts of Congress because 
repugnant to the State or Federal Constitution, and of such 
work of the courts we can at least indorse the statement of that 
not too friendly critic Bryce. In his American Commonwealth 
he says: ‘* Few American institutions are better worth studying 
than this intricate judicial machinery; few more deserve appro- 
bation for the smoothness of their working; few have more 
contributed to the peace and welfare of the country.’’ 

In 1868 the Fourteenth Amendment became a part of the Con- 
stitution, by which was incorporated therein the ‘+ due process 
of law’’ provision, to be found in most of the State constitu- 
tions; and this time not as a restraint upon the power of the 
Federal Government, as in the Fifth Amendment, but as a 
limitation upon the power of the States. 

At no time in the history of this country could this amend- 
ment have been adopted prior to the so-called reconstruction 
period; and if it were not now a part of the Constitution it’ 
is not probable that it could be incorporated into that instru- 
ment. It is doubtful if it would have been adopted had it been 
then understood to confer upon Congress the power to enforce 
the restrictions on State powers contained in the amendment, 
and upon the Supreme Court power to set aside provisions of a 
State constitution or statute which in the judgment of that 
court abridge the privileges or immunities of citizens of the 
United States, deprive any person of life, liberty, or property 
without due process of law, or deny to any person within the 
jurisdiction of the State equal protection of the laws— thereby 
placing the essential rights of life, liberty, and property under 
the ultimate protection of the national government. 

The ratification of the Federal Constitution in 1787 and 1788 
was made possible only by pledges that amendments limiting the 
Federal power and protecting the States against the national 
government should be submitted. Ten amendments were pro- 
posed by the first Congress in 1789, and were subsequently 
adopted, constituting a bill of rights in limitation of the Federal 
power. And no student of the history of that period can fail to 
realize the apprehension generally existing that the Federal 
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power unrestrained might crush out self-government in the 
States. Nor was there evidence of such a change of public senti- 
ment prior to the Fourteenth Amendment as would seem to 
indicate that the requisite number of States were prepared to 
submit the manner of their exercise of legislative, executive, and 
judicial functions in any regard whatsoever, to the Federal 
government to be tested by standards so elastic and so com- 
prehensive as the provisions of the Fourteenth Amendment. 
Beyond all question support was obtained for the adoption 
of that amendment upon the supposition that its sole purpose 
was to benefit and protect the colored race. Indeed, there is 
abundant evidence of this in the opinion of Mr. Justice Miller 
in the Slaughter-House cases,! and in the opinion of Mr. Justice 
Strong, in which all the court concurred, in Strauder v. West 
Virginia,’ in which he says that the true spirit and meaning of 
the amendments ‘‘ cannot be understood without keeping in view 
the history of the times when they were adopted, and the gen- 
eral objects they plainly sought to accomplish. * * * It 
was well known that in some States laws making such discrimi- 
nations then existed, and others might well be expected. The 
colored race, as a race, was abject and ignorant, and in that 
condition was unfitted to command the respect of those who had 
superior intelligence. Their training had left them mere chil- 
dren, and as such they needed the protection which a wise gov- 
ernment extends to those who are unable to protect themselves. 
They especially needed protection against unfriendly action in 
the States where they were resident. It was in view of these 
considerations that the Fourteenth Amendment was framed and 
adopted. It was designed to assure to the colored race the 
enjoyment of all the civil rights that under the law are enjoyed 
by white persons, and to give to that race the protection of the 
general government, in that enjoyment, whenever it should be 
denied by the States. * * * To quote the language used by 
us in the Slaughter-House cases, ‘ No one can fail to be impressed 
with the one pervading purpose found in all the amendments, 
lying at the foundation of each, and without which none of them 
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would have been suggested — we mean the freedom of the slave 
race, the security and firm establishment of that freedom, and 
the protection of the newly-made freeman and citizen from the 
oppression of those who had formerly exercised unlimited 
dominion over them.” * * * And it was added, ‘ We doubt 
very much whether any action of a State, not directed by way 
of discrimination against the negroes, as a class, will ever be 
held to come within the purview of this provision.’’’! That pre- 
diction has not been fulfilled. Asa matter of fact not one case 
in twenty decided under that amendment involves the rights and 
privileges of the colored race, although evidence is not wanting, 
as we shal] see, that members of the court strove for a time to 
limit the operation of the amendment to such situations as the 
court believed the States voting for it had regarded it applicable, 

While the opinion expresses accurately, probably, the general 
view of the purpose of the Fourteenth Amendment, several 
senators contributing toward its formation have said that it was © 
intended by the framers to operate in the broadest sense. Roscoe ~ 
Conkling, a leading member of the Reconstruction Committee, 
which drafted the amendment, in his argument in the San Mateo 
County case,’ produced the journal of the committee to show how 
the various provisions came to be inserted, and he said that indi- 
viduals and corporations had been for some time appealing for 
congressional protection against discriminating and unfair State 
and local taxation, and asserted that the committee intended to 
give to the provision in the proposed amendment the broadest 
possible scope and operation for the benefit of all persons, 
whether white or black. 

Congress submitted the Fourteenth Amendment to the States 
on the 16th of July, 1866, and on the 20th of July, 1868, 
William H. Seward issued a proclamation reciting inter alia that 
the assent of six of the Southern States had been given ‘‘ by 
newly-constituted bodies avowing themselves to be, and acting as 
the legislatures,’’ and that the assent of Ohio and New Jersey, 


1 Strauder v. West Virginia, 100 argued Dec. 19, 1882, but the appeal 
U. 8S. 303, 806. was dismissed before decision. See 
2 Law Pamphlets, N. Y. State Lib., 116 U.S. 138. 
Vol. 97, No. 6, p. 25. The case was 
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once given, had been withdrawn. He certified the adoption of 
the amendment ‘‘ if the resolution of the legislatures of Ohio 
and New Jersey ratifying the aforesaid amendment are to be 
deemed as remaining in full force and effect.’’ 

Congress passed a joint resolution on the 21st of July, 1868, 
reciting the ratification of the amendment by twenty-nine named 
States — including Ohio and New Jersey and the six Southern 
States — declaring it a part of the Constitution, and directing its 
promulgation. 

Thereupon an important and far-reaching change in the rela- 
tions of State and Federal government to each other was accom- 
plished, a change placing a limitation upon the power of the 
State and enlarging that of the Federal government. Mr. 
Justice Miller did not overstate the situation when, in the 
Slaughter-House cases,! he said — in speaking of the duty of the 
court in construing the Fourteenth Amendment, then for the 
first time before it: ‘* We do not conceal from ourselves the 
great responsibility which this duty devolves upon us. No ques- 
tions so far-reaching and pervading in their consequences, so 
profoundly interesting to the people of this country, and so 
important in their bearing upon the relations of the United 
States, and of the several States to each other and to the citi- 
zens of the States and of the United States, have been before this 
court during the official life of any of its present members.’’ 

Progress in the domain of law is continuously being made. 
Concerning how these progressive steps are made, certain prom- 
inent German legal writers disagree. Savigny and Puchta hold 
that advance is through ‘‘ a process as unnoticed and as painless 
as is the formation and growth of language.’’ Von Ihering 
claims that the forward steps are taken by a mighty struggle 
against vested interests through legislation. In these expres- 
sions of their views the writers referred to evidently have not 
taken into account the method of legal progression that obtains 
in this country. While both the forces mentioned are of 
course at work here, we present the uncommon spectacle among 
nations of largely influencing the formation and growth of law 


1 83 U. 8. 86, 67. 
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by judicial interpretation of legislative enactment, under pro- 
visions of the Constitution as to which the celebrated legal 
authority, Sir Henry Maine, says: ‘‘ There is no exact prece- 
dent for it either in the ancient or in the modern world.’’ And 
this fact has been the subject of comment on the part of other 
famous writers, as for instance De Tocqueville, Brougham, and 
Blutschli. A discussion as to the superior efficacy of these 
potencies respectively would undoubtedly be exceedingly inter- 
esting, but it would carry us widely beyond the field circum- 
scribed by the title of this paper, which in the main must 
confine further discussion to a brief study of the decisions 
relating to such part of the Fourteenth Amendment as involves 
the due process of law provision. 

The great branches of State legislation which particularly 
affect personal liberty and property rights may be grouped 
under four heads: (1) police powers (2) the power of eminent 
domain, (3) the power of taxation, and (4) procedure, civil and 
criminal. 
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I understand it is a law of this association, established by its 
founders, that these invitations are not under any circumstances 
to be declined; and that it has been decreed, with Mr. Carter’s 
approval, that this particular law is a command proceeding from 
a sovereign power; and that ignorance of the law is no excuse. 
At the same time, it must be confessed that obedience to your 
mandate is not an easy task. Our professional duties are labo- 
rious and exacting. Judges, as well as lawyers, are busy men, 
and time for preparation is limited, as was pointed out by Mr. 
Phelps at your second annual meeting, in the opening of his 
masterly address on John Marshall. 

Another difficulty, which increases from year to year, is the 
choice of a subject. We are told that Augustus dealt the final 
blow to the Responsa Prudentum, the ‘‘ answers of the learned 
in the law.’’ The probable cause was that the subjects were 
exhausted. I need hardly remind you that the answers of the 
learned in the law during the quarter of a century since this 
association began its invaluable work, in the addresses of its 
presidents, the annual addresses, and the papers read, have so 
far covered the whole field of jurisprudence that the last three 
annual responses of the jurisconsults were devoted to the eluci- 
dation of a single important topic of national concern. It is, 
therefore, with much hesitancy that I shall invite your atten- 
tion to some observations on law and reasonableness. 

‘The essence and end of law are no doubt truthfully expressed 
in the maxims : — 

‘* Law is the perfection of reason.”’ 

‘* Reason is the soul of the law; and when the reason of any 
particular law ceases, so does the law itself.’’ ° 


1 Annual address by Hon. LeBaron Circuit, at the recent meeting of the 
B. Colt, of Providence, R. I., United American Bar Association at Hot 
States Circuit Judge for the First Springs, Virginia. 
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‘‘ The reason and spirit of cases make law, not the letter of 
particular precedents.”’ 

‘* Reason is the life of the law; the common law itself is 
nothing else but reason.”’ 

It is also undoubtedly true that the great body of the law is 
founded upon the dictates of right reason, natural justice, and 
common sense. 

But, notwithstanding all this, it is an historical fact that the 
growth and expansion of the law from primitive custom to the 
present time has been a continuous struggle between the rigid 
rules of positive law and the standard of reasonableness and 
common sense of society in its upward march to a higher civili- 
zation; and the struggle still continues. All through the cen- 
turies of the law’s development in those two great systems of 
jurisprudence which have been adopted by the civilized world, 
the English law and the civil law, there has been a constant 
effort to bring existing rules into harmony with advancing 
civilization. 

The phenomenon which always presents itself in progressive 
societies may be thus described: On the one hand, there is a 
body of legal rules which by nature are stable and enduring; on 
the other hand, there is a society with ever-changing social 
necessities and opinions. From the very nature of these condi- 
tions, which are permanent, there is the inevitable result that 
the old rules of law cease to conform to the new facts of life; 
, that they are not adapted to the ever-varying views of society; 
and that consequently they come, in part at least, to be regarded 
as narrow, unreasonable, and out of touch with progress and 
enlightened public sentiment. 

To keep the rules of positive law as nearly as possible abreast 
of social wants and public opinion, is the difficult problem which 
always has and always will confront progressive nations. That 
gulf can never be entirely bridged. A stationary body and a 
moving body cannot be kept together. We can only by un- 
ceasing effort narrow the chasm. Sometimes the spirit and 
temper of society are far in advance of legal rules; at other 
times they nearly meet. Upon the expedition with which the 
breach between the law and social progress is lessened, or upon 
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keeping them close together, depends, in large measure, the 
welfare of society and the happiness of the people. In progres- 
sive societies, says Maine, ‘it may be laid down that social 
necessities and social opinions are always more or less in advance 
of law. We may come indefinitely near to the closing of the 
gap between them, but it has a perpetual tendency to reopen. 
Law is stable; the societies we are speaking of are progressive. 
The greater or less happiness of a people depends on the degree 
of promptitude with which the gulf is narrowed.’’ 

Such being the position of the law in its relation to progressive 
societies, what have the lawyers done to help relieve the situa- 
tion? Where have they stood in this long struggle between an 
unreasonable past and a reasonable present; between a body of 
rigid legalrules and advancing civilization? Are they justly open 
tothe charge of riveting the chains which bind the community to 
customs and usages it has outgrown by their devotion to technical- 
ities, legal forms, and precedents? Have they stood with Selden 
when he exclaimed: ‘* Equity is a roguish thing?’’ Have they 
been unmindful of the fact that they are largely responsible for 
the existing condition of the law at every stage of social prog- 
ress, and that upon them devolves the duty, in great measure, 
of keeping it in harmony with national growth? Have they failed 
to realize that the law is made for society, and not society for 
the law; and that it should be adapted, as far as possible, to 
meet the ‘‘ great, complex, ever-unfolding exigencies’’ of life 
and government? 

Let us first see how some of the great lawyers have answered 
these inquiries. 

It was Coke who said: ‘‘ The principles of natural rights are 
perfect and immutable, but the condition of human law is ever 
changing, and there is nothing in it which can stand forever. 
Human laws are born, live, and die.’’ 

It was. Hale who declared: ‘*‘ We must remember that laws 
were not made for their own sakes, but for the sake of those 
who were to be guided by them. * * * He that thinks a 
State can be exactly steered by the same laws in every kind as 
it was two or three hundred years ago may as well imagine that 
the clothes that fitted him when a child should serve him when 
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he was grown a man. The matter changeth, the custom, the — 
contracts, tbe commerce, the dispositions, educations, and tem- 
pers of men and societies change in a long tract of time, and so 
must their laws in some measure be changed, or they will not 
be useful for their state and condition.”’ 

It was Hardwicke who marked out and systematized that great 
body of rational and remedial rules we call equity, which has 
done so much to keep the law in touch with social progress. 
It was Mansfield who declared that the air of England was too 
pure to be breathed by a slave, who built up the commercial 
law to meet her expanding commerce and industries, and of 
whom Burke says: ‘‘ His ideas go to the growing amelioration 
of the law by making its liberality keep pace with the demands 
of justice and the actual concerns of the world, — not restrict- 
ing the infinitely diversified occasions of men, and the rules of 
natural justice, within artificial cireumscriptions, but conform- 
ing our jurisprudence to the growth of our commerce and of our 
empire. 

It was Marshall who breathed into our Constitution the breath 
of life, and who declared: ‘‘ This provision is made in a Con- 
stitution intended to endure for ages to come, and, consequently, 
to be adapted to the various crises of human affairs. To have 
prescribed the means by which government should, in all future 
time, execute its powers would have been to change, entirely, 
the character of the instrument, and give it the properties of 
a legal code. It would have been an unwise attempt to provide, 
by immutable rules, for exigencies, which, if foreseen at all, 
must have been seen dimly, and which can be best provided 
for as they occur. To have declared that the best means 
shall not be used, but those alone without which the power 
given would be nugatory, would have been to deprive the 
legislature of the capacity to avail itself of experience, to ex- 
ercise its reason, and to accommodate its legislation to circum- 
stances.”’ 

It was Story who said: ‘* Government presupposes the exist- 
ence of a perpetual mutability in its own operations on those 
who are its subjects, and a perpetual flexibility in adapting itself 
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to their wants, their interests, their habits, their occupations, 
and their infirmities.’’ 

It was Shaw who said: *‘* It is the great merit of the common 
law that it is founded upon a comparatively few broad, general 
principles of justice, fitness andexpediency, * * * and gen- 
erally comprehensive enough to adapt themselves to new insti- 
tutions and conditions of society, new modes of commerce, new 
usages and practices, as the progress of society in the advance- 
ment of civilization may require.’’ 

Such has been the position of the lawyers in the struggle be- 
tween legal rules and social progress; and this position is cor- 
roborated by the history of the law’s development from early 
times. 

The history of the growth and expansion of the Roman and 
English systems of jurisprudence discloses the important part 
taken by the lawyers in making the law more reasonable as 
society required. The doctrines and instrumentalities which 
have enabled it to keep nearly abreast of the moral and intel- 
lectual growth of the people have been largely their work. 

When Rome extended her boundaries over Italy, and the 
tules of the civil law, embodied in the Twelve Tables, became 
narrow and unreasonable in their application to foreigners, it 
was the Roman jurisconsults who conceived and carried into 
effect a code of rules which overrode the harsh civil code. 
They based this new code upon the assumption that there were 
certain ingredients in the law which were common to Rome 
and other Italian communities. To justify this assumption, 
they appealed to tradition and observation. ‘+ The expedient to 
which they resorted,’’ says Maine, ‘‘ was that of selecting the 
rules of law common to Rome and to the different Italian com- 
munities in which the immigrants were born. * * * The 
Jus Gentiwm was accordingly a collection of rules and princi- 
ples, determined by observation to be common to the institutions 
which prevailed among the various Italian tribes.’’ 

When this doctrine became inadequate as an instrument for 
expanding the rules of the civil law for the purpose of meeting 
the wants and aspirations of the Roman people as they ad- 
vanced to the conquest of the world, the Roman lawyers bor- 
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rowed a theory from Greek philosophy for the purpose of 
expanding the jus gentium, called the law of nature —a theory 
which soon became the basic principle underlying that vast 
superstructure known as Roman law; a theory which has 
exerted a profound influence upon English law, and upon whose 
foundation rests the law merchant and modern international 
law. To this same theory may also be traced the principle that 
all men are born equal, and are entitled to equal protection of 
the laws, which is found in the Declaration of Independence 
and the Constitution of the United States. 

In giving expression to this theory, the Roman jurisconsults 
said: ‘* All nations, who are ruled by laws and customs, are 
governed partly by their own particular laws, and partly by 
those laws which are common to all mankind. The law which 
a people enacts is called the civil law of that people, but that 
which natural reason appoints for all mankind is called the law 
of nations, because all nations use it.’’ 


The doctrine of the law of nature— first practically utilized - 


in the administration of justice by Roman jurists — whose pri- 
mordial elements are uniformity, simplicity, harmony, and 
equality, and whose broadening influence upon the jurispru- 
dence of the world has been so potent and permanent, is the 
doctrine of intrinsic reasonableness. It is the doctrine pre- 
scribed by absolute, evident, and universal reason as manifested 
in the consent of reasonable men. It consists of a body of 
precepts which satisfy, and are in accord with, right human 
reason, and which are binding on all mankind by virtue of 
their inherent reasonableness. To the classical Roman law- 
yers, in the words of Sir Frederick Pollock: «* It would be con- 
venient to take ius naturale for the sum of rules of conduct 
which ought to be received because they are reasonable in 
themselves, and ius gentiwm for those which are received in 
fact by the general consent of civilized mankind.’’ To the 
publicists of the middle ages, he says: ‘The law of nature 
presented itself as a rule of human conduct independent of 
positive enactment and even of divine revelation, and binding 
always and everywhere in virtue of its intrinsic reasonable- 
ness.’’ The same high authority declares that the law mer- 
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chant ‘‘ claimed the respect and aid of local magistrates as a 
branch of the law of nature, considered as a body of legal rules 
demonstrable by natural human reason, and therefore entitled 
to universal obedience.”’ And further, that Gentili the 
pioneer, and Grotius the founder, of international law, laid its 
foundation on the broad and universal principles of the law of 
nature. 

While English jurisprudence has not adopted the law of 
nature, in the sense of the civil law, as the fundamental doc- 
trine underlying the whole system, our courts have appealed to 
its principles, and have been governed by its precepts. 

They have said that positive laws are invalid which contra- 
dict the law of nature; that it is binding in all countries and 
at all times; and that no human laws are of any validity if con- 
trary to this. They have invoked this doctrine in their assertion 
that acts of Parliament which were contrary to universal reason 
and natural justice were void; that the fundamental principles of 
right and justice inherent in the nature and spirit of the social 
compact restrain and set bounds to the power of legislation; and 
that the legislature cannot take away that security for personal 
liberty and private property for whose protection the govern- 
ment was established. Chancellor Kent appealed to this doctrine 
when he asserted that ‘‘ a statute is never to be construed against 
the plain and obvious dictates of reason;’’ and Mr. Justice 
Miller, when he declared: ‘* It must be conceded that there 
are such rights in every free government beyond the control of 
the State. A government which recognized no such rights, 
which held the lives, the liberty, and the property of its citizens 
subject at all times to the absolute disposition and unlimited 
control of even the most democratic depository of power, is after 
all a despotism ;’’ and Mr. Justice Brown, when he said: ‘It 
is sufficient to say that there are certain immutable principles of 
justice which inhere in the very idea of free government which 
no member of the Union may disregard.’’ If the judges, in 
their appeals to the law of nature, have not succeeded in over- 
throwing the principle of the omnipotence of legislative power 
where it is exercised in violation of natural reason and common 
sense, we cannot but admire the lofty sense of justice by which 
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they were actuated in their protest against its full and complete 
acceptance under all circumstances. 

But the courts have gone further. They have said that the 
law of nature is a part of the law of England. They have 
struggled more and more, as society has advanced in civilization, 
to make the law conform to its teachings; to make it ** the sum 
of rules of conduct which ought to be received because they are 
reasonable in themselves ;’’ to bring it into harmony with nat- 
ural reason as manifested in the consent of reasonable men. 
They have incorporated this doctrine of reasonableness into all 
branches of the law. It lies imbedded in the rights of person, 
property, and procedure. It permeates the law of contracts and 
negligence. The exercise of the police power turns upon it. It 
limits and qualifies the enjoyment of individual rights. It is a 
kind of universal postulate underlying all rules of civil conduct. 

The courts have also called in aid this doctrine of reasonable- 
ness to justify a departure from the strict rules of law. They 
have built up equity upon it, and relied on its precepts for - 
decision in doubtful cases. They have founded the rules of 


constitutional interpretation upon it. The principles of the 
common law which are so frequently invoked by the judges may 
be said to rest on this doctrine —those principles which Chief 
Justice Shaw calls ‘‘the broad, general principles of justice, 


fitness and expediency.’’ Mansfield appealed to the same doctrine 
whenjhe; declared : — 

«¢ The law of England would be a strange science indeed if it 
were decided upon precedents only. Precedents serve to 
illustrate principles, and to give them a fixed certainty. But the 
law of England is exclusive of positive law, enacted by statute, 
depends upon principles, and these principles run through all 
the cases according as the particular circumstances of each have 
been found to fall within the one or other of them.”’ 

The same doctrine was invoked by Mr. Justice Brewer when 
he said: — 

‘¢ But passing beyond the matter of authorities, the question 
is essentially one of general law. It does not depend upon 
any statute; it does not spring from any local usage or custom; 
there is in it no rule of property, but it rests upon those con- 


XUM 
| 
XUM 


LAW AND REASONABLENESS. 665 


siderations of right and justice which have been gathered into 
the great body of the rules and principles known as the ‘ common 
law.’ 

But the lawyers have done much more than incorporate into 
the law the theories and doctrines by which its rules have been 
made more rational in response to social changes and advancing 
civilization. They have devised those great remedial agencies, 
fictions and equity, by which the work has been largely 
* carried on. It is almost wholly through these instrumentalities 
that for centuries the rules of law were enabled to meet the 
growing wants of society; for it is not until a comparatively 
recent period in the history of jurisprudence that legislation 
has been relied upon to any large extent as a remedial agency. 
And in respect to legislation, it will be found that the judi- 
ciary, through its power of construction and interpretation, has 
acted as a safeguard against the enforcement of unreasonable 
statute laws. 

It was the Roman jurisconsults who resorted to fictions for 
overcoming the severity of legal rules, and reconciling the letter 
of the law with common sense and justice. When large num- 
bers of foreigners flocked to Rome, the strict rule of the civil 
code that no one but a Roman citizen could maintain suit became 
harsh and unjust; whereupon the Roman lawyers invented the 
fiction that if a foreigner averred he was a Roman citizen, the 
defendant could not traverse the allegation. From analogy to 
this Roman fiction, the Supreme Court of the United States, 
more than two thousand years afterwards, adopted the fiction 
that all the members of a corporation are presumed to be citi- 
zens of the State which created it, and that no one shall traverse 
such presumption. 

Although legal fictions have been called rude absurdities, they 
were, especially in the early stages of jurisprudence, highly use- 
ful and beneficial instruments for expanding the stern rules of 
law as society demanded. ‘‘ At a particular stage of social prog- 
ress,’’ says Maine, ‘‘they are invaluable expedients for over- 
coming the rigidity of the law and, indeed, without one of them, 
the fiction of adoption, which permits the family tie to be arti- 
ficially created, it is difficult to understand how society would 
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ever have escaped from it swaddling clothes, and taken its first 
steps towards civilization.”’ 

‘*The supposition,’’ declares Dicey, ‘‘ that the cunning of 
lawyers has by the invention of legal fictions corrupted the fair 
simplicity of our original Constitution, underrates the statesman- 
ship of lawyers as much as it overrates the merits of early 
society. The fictions of the courts have in the hands of law- 
yers such as Coke served the cause both of justice and of free- 
dom, and served it when it could have been defended by no 
other weapons. For there are social conditions under which 
legal fictions or subtleties afford the sole means of establishing 
that rule of equal and settled wend which is the true basis of 
English civilization.”’ 

It is also true that the English judges and Roman jurists have 
really employed fictions in a much broader sense, for the purpose 
of changing, extending, and modifying the rules of law in order 
to bring them into harmony with social progress and the actual 
concerns of life. Upon the supposition that there actually - 
existed in the body of the law a rule which would cover the 
facts of every case, they proceeded as cases arose, to ingraft 
upon the old law a new code. In theory, the law remained the 
same; in fact, it had been changed. 

A marked illustration of this process is found in the decisions 
of Lord Mansfield, who added to the English law a body of rules, 
unknown to the common law, relating to bills of exchange, 
promissory notes, marine insurance, and other kindred subjects, 
to the end of ‘‘ conforming our jurisprudence to the growth of 
our commerce and of our empire.’’ 

There is an interesting description of how the law springs 
into existence through judicial decision in a case where there 
is no record of a preceding similar case, in Mr. Carter’s notable 
address before this association on ‘‘ The Ideal and the Actual 
in the Law.”’ 

‘In all this the things which are plain and palpable are (1) 
that the whole process consists in a search to find out a rule; 
(2) that the rule thus sought for is the just rule — that is to 
say, the rule most in accordance with the sense of justice of 
those engaged in the search; (3) that it is tacitly assumed that 
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the sense of justice is the same in all those who are thus en- 
gaged — that is to say, that they have a common standard of 
justice from which they can argue with, and endeavor to per- 
suade each other; (4) that the field of search is the habits, 
customs, business and manners of the people, and those pre- 
viously declared rules which have sprung out of previous similar 
inquiries into habits, customs, business and manners.’’ By this 
method, ‘‘a rule is deduced which is declared to be the one which 
the existing law requires to be applied to the case.’’ 

This process of case law legislation has been employed since 
the birth of jurisprudence. It is still in active operation, and 
will so continue while the great body of our law is unwritten or 
common law and but a small fraction statute law. 

When legal fictions, in the progress of society, became un- 
equal to the task of overcoming the rigidity of the rules of posi- 
tive law, there grew up alongside of that system a body of prin- 
ciples known as equity. This was the work of the Roman 
praetors and the English chancellors. As the old rules became 
harsh and unreasonable, and out of harmony with civilization, 
they gradually adopted this new and more perfect system to 
meet social necessities and public sentiment; a system which was 
‘to stand side by side with the law of the land, overriding it in 
case of conflict as on some title of inherent superiority, but not 
purporting to repeal it.’” They held that the proceedings in 
equity were not like the inelastic rules of law established from 
time immemorial, but were adapted to the existing state of society. 

“IT wonder,’’ said Chief Justice Vaughan, who was called to 
sit with the chancellor in Fry v. Porter, ‘‘ to hear of citing of 
precedents in matter of equity, for if there be equity in a case, 
that equity is an universal truth, and there can be no precedent in 
it; so that in any precedent that can be produced, if it be the 
same with this case, the reason and equity is the same in itself; 
and if the precedent be not the same case with this, it is not 
to be cited.”’ 

To which the Lord Keeper Bridgman replied: «+ Certainty 
precedents are very necessary and useful to us, for in them we 
may find the reasons of the equity to guide us; and besides, the 
authority of those who made them is much to be regarded. We 
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shall suppose they did it upon great consideration and weighing 
of the matter, and it would be very strange and very ill if we 
should disturb and set aside what has been the course for a long 
series of time and ages.”’ 

Although precedents have had their influence upon English 
courts of equity from the beginning, they were not considered 
of binding authority. We may here refer to the words of Lord 
Hardwicke: ‘‘ When the court finds the rules of law right, it 
will follow them, but then it will likewise go beyond them;”’ and 
of Lord Cottenham: ‘I think it is the duty of this court to 
adapt its practice and course of proceeding to the existing state 
of society, and not by too strict an adherence, to decline to ad- 
minister justice, and to enforce rights for which there is no other 
remedy. This has always been the principleof this court, though 
not at all times sufficiently attended to.’’ 

-**Tt must not be forgotten,’’ said Jessel, ‘‘ that the rules of 
courts of equity are not like the rules of the common law, supposed 
to be established from time immemorial. It is perfectly well - 
known that they have been established from time to time— 
altered, improved, and refined from time to time.’’ 

It is true that, both in Rome and England, equity ceased in 
time to be expansive. It was, however, one of the principal in- 
strumentalities created by Roman and English judges, by which 
for many generations the law was expanded with social growth. 

We have now reached the third, and, in modern times, by far 
the most important remedial agency for the amelioration of the 
law, namely, legislation. This instrumentality rests upon the 
doctrine of legislative omnipotence. In Great Britain, Parlia- 
ment has absolute power. In the United States, the same 
uncontrollable power has been vested by the people in the legis- 
lature, subject to the limitations imposed by the Federal and 
State constitutions. From the nature of this power, it is obvi- 
ous that in this field of reform judicial action is limited. Let us 
examine briefly the position of the courts with respect to this 
all-powerful remedial agency. | 

Before the division between the legislative and judicial powers 
of the government had become so sharply defined the courts, as 
we have already pointed out, vigorously protested against the 
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power of the legislature to enact 4 valid law which was in viola- 
tion of natural justice and common sense. Such expressions are 
found in judicial decisions from Lord Coke in Bonham’s case, 
who declared that ‘‘when an act of Parliament is against right 
and reason, or repugnant, or impossible to be performed, the 
common law will control it, and adjudge such act to be void,”’ 
down to Mr. Justice Miller in Loan Association v. Topeka, and 
Mr. Justice Brown in Holden v. Hardy. 

Again, in their desire to make statute law reasonable and 
accord with public opinion the courts in early times resorted to 
the doctrine of equitable construction. Upon this principle they 
disregarded the letter of the statute, and extended its provisions 
to cases ‘‘ within the same mischief,’’ or they excepted from the 
statute, though covered by its terms, other cases on considera- 
tions of justice and right reason. 

‘¢ From this judgment and the cause of it,’’ says Plowden in 
a note to Eyston v. Studd, ‘the reader may observe that it 
is not the words of the law, but the internal sense of it that 
makes the law, and our law, like all others, consists of two parts, 
viz., of body and soul; the letter of the law is the body of the 
law, and the sense and reason of the law are the soul of the law. 
* * * And it often happens that when you know the letter 
you know not the sense; for sometimes the sense is more con- 
fined and contracted than the letter, and sometimes it is more 
large and extensive. And equity enlarges or diminishes the 
letter according to its discretion.”’ 

Although the doctrine of equitable construction has been dis- 
owned as encroaching upon the exercise of legislative power, the 
courts still call to their aid, in their efforts to make statute law 
conform to the dictates of common sense, essentially the same 
principle in another form. They now declare that a statute 
should be construed with reference to its spirit and reason. 
This principle is laid down by the Supreme Court in Trinity 
Church v. United States. The question in issue was the appli- 
cability of the Alien Contract Labor Law to a clergyman who 
came to this country under a contract to enter the service of a 
church. It was conceded that the case came within the letter 
of the law. 
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‘* It is a familiar rule,”’ said the court, ‘‘ that a thing may be 
within the letter of the statute and yet not within the statute, 
because not within its spirit, nor within the intention of its 
makers. This has been often asserted, and the reports are full 
of cases illustrating its application.”’ 

In support of its conclusion, the court cites from its opinion 
in United States v. Kirby: — 

‘* All laws should receive a sensible construction. * * * 
The reason of the law in such cases should prevail over its letter. 
The common sense of man approves the judgment mentioned by 
Puffendorf, that the Bolognian law which enacted ‘ that whoever 
drew blood in the streets should be punished with the utmost 
severity,’ did not extend to the surgeon who opened the vein of 
a person that fell down in the street ina fit. The same common 
sense accepts the ruling, cited by Plowden, that the statute of 
lst Edward II., which enacts that a prisoner who breaks prison 
shall be guilty of felony, does not extend to a prisoner who 
breaks out when the prison is on fire, ‘ for he is not to be hanged * 
because he would not stay to be burned.’ ”’ 

The courts have also employed presumptions extensively to 
make statute law reasonable. There isthe presumption against 
injustice; the presumption against an absurdity, or absurd con- 
sequences; the presumption against inconvenience or hardship; 
the presumption against an impossibility; the presumption as 


to public policy, which means that the legislature does not 


intend to violate public morality, or the principles of sound 
public policy. These and other presumptions are resorted to 
where statutes are in any way doubtful or ambiguous, and so 
open to more than one construction in order that they may 
conform to reason and common sense. 

The invocation of the doctrine of reasonableness by the 
courts in aid of progress and the protection of society, is 
strikingly illustrated in the conflict between legislative omnipo- 
tence and the constitutional guaranties of personal liberty and 
equality secured by the Fourteenth Amendment to the Consti- 
tution of the United States. 

When the Constitution was ratified in 1789, the people were 
fearful of centralization and consolidation, and hence the bill 
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of rights embodied in the first ten amendments was speedily 
adopted. These amendments only restrain the national gov- 
ernment, and have no application to the States. After the 
close of the Civil Warin 1865, public opinion had changed, and 
in 1868 the Fourteenth Amendment became a part of the 
supreme law of the land. By its provisions, the States are pro- 
hibited from passing or enforcing any law which shall deprive 
any person of life, liberty, or property, without due process of 
law, or deny to any person the equal protection of the laws. 

We have, on the one hand, the State legislature clothed with 
the police power, the taxing power, the power of eminent 
domain, and other general powers; and on the other hand, this 
constitutional guaranty of individual liberty and equality. In 
dealing with this situation, the Supreme Court has declared 
that there is a boundary line beyond which the legislature will 
not be permitted to pass; and this line is established by the 
application of the doctrine of reasonableness. It is held that 
the exercise by the legislature of its great powers in an unrea- 
sonable way is not due process of law, or equal protection of 
the laws, within the meaning of the Fourteenth Amendment. 
In reaching this position, it became necessary for the court to 
lay down a principle which is far-reaching, and fraught with 
momentous consequences, namely, that the question of what is 
reasonable is a judicial, and not a legislative, question. As 
this question was first left by the court in Munn v. State of 
Illinois, it might have been supposed that it was for the legis- 
lature to determine what is reasonable. In the subsequent case, 
however, of Chicago Railway Company v. Minnesota, it was 
decided that the legislature could not authorize the imposition of 
unreasonably low rates, since such action would deprive rail- 
roads of their property without due process of law. And in 
later cases it has been authoritatively adjudicated that the 
question of what is reasonable is for the court, and not for the 
legislature. In Covington Turnpike Company v. Sanford, the 
court declared : — 

‘There is a remedy in the courts for relief against legisla- 
tion, establishing a tariff of rates which is so unreasonable as to 
practically destroy the value of the property of companies 
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engaged in the carrying business, and that especially may the 
courts of the United States treat such a question as a judicial 
one, and hold such acts of legislation to be in conflict with the 
Constitution of the United States, as depriving the companies of 
their property without due process of law, and as depriving 
them of equal protection of the laws.”’ 

The paramount inquiry by the Supreme Court in all cases 
involving the exercise of the police power is whether the 
action of the legislature is reasonable under the circumstances, 
or an arbitrary and unreasonable interference with individual 
liberty. An admirable summary of the court’s views on this 
important subject is found in Lawton v. Steele: — 

‘*To justify the State in thus interposing its authority in 
behalf of the public, it must appear, first, that the interests of 
the public generally, as distinguished from those of a particular 
class, require such interference; and, second, that the means 
are reasonably necessary for the accomplishment of the pur- 
pose, and not unduly oppressive upon individuals. The legisla- 
ture may not, under the guise of protecting the public interests, 
arbitrarily interfere with private business, or impose unusual and 
unnecessary restrictions upon lawful occupations. In other 
words, its determination as to what is a proper exercise of its 
police powers is not final or conclusive, but is subject to the 
supervision of the courts.”’ 

At the close of the opinion in Holden v. Hardy, after an 
elaborate review of the cases and underlying principles, the 
court said: — 

‘*The question in each case is whether the legislature has 
adopted the statute in exercise of a reasonable discretion, or 
whether its action be a mere excuse for an unjust discrimination, 
or the oppression, or spoliation of a particular class.’’ 

So, likewise, classification by the legislature of corporations 
or trades for the purposes of taxation or regulation must be 
reasonable. As the court declared in Railway Company v. 
Ellis, upon full consideration of this subject : — 

Classification ‘‘ must always rest upon some difference which 
bears a reasonable and just relation to the act in respect to 
which the classification is proposed, and can never be made 
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arbitrarily and without any such basis. * * * It is apparent 
that the mere fact of classification is not sufficient to relieve a 
atatute from the reach of the equality clause of the Fourteenth 
Amendment, and that in all cases it must appear not only that 
a classification has been made, but also that it is one based upon 
some reasonable ground—some difference which bears a just 
and proper relation to the attempted classification — and is not 
a mere arbitrary selection.”’ 

The standard of reasonableness is also applied to legislative 
acts establishing rules of procedure. To constitute due process 
of law, such rules must ‘‘ be reasonably suitable to the nature 
of the case.’” For example, in Wheeler v. Jackson, it was held 
that a statute of limitations must not unreasonably limit the 
opportunity to enforce a right by suit. 

Our highest form of statute law is the Federal Constitution. 
The Roman jurists tell us that each nation is governed partly 
by its own particular laws and partly by laws ordained by 
natural reason, which are common to all nations. So with us, 
each State is governed partly by its own particular laws, and 
partly by the paramount law of the Constitution which is com- 
mon to all the States. And with respect to this paramount 
law, the Supreme Court has pursued a method of interpreta- 
tion which conforms to natural reason. Recognizing that the 
supreme law of this great cluster of States must harmonize with 
national growth, its canons of construction may be said to rest 
upon the precepts of the law of nature, upon the doctrine of 
intrinsic reasonableness. They are, in substance, a body of 
rules demonstrable by natural human reason. A constitution, 
it is held, is a frame of government intended to endure for 
ages. It is not a rigid code, but a declaration of general prin- 


ciples. It is not governed by the rules of positive law, nor by. 


those which apply to ordinary statutes, charters, and private 
writings. It is to be construed fairly, liberally, and on broad, 
general lines, in order that it may accomplish the great pur- 
poses of its founders, and carry into effect the principles of 
government for which it was organized. It presupposes a ‘* per- 
petual mutability ’’ in society, and a perpetual flexibility ’’ 
in adapting itself to the national wants, habits, and aspirations. 
VOL. XXXVII. 34 
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‘« The powers which are conferred, the restrictions which are 
imposed, the authorities which are exercised, the organization 
and distribution thereof which are provided, are in each case for 
the same object,’ the common benefit, security, and happiness 
of the people. ‘+ It is a constitution we are-expounding,”’ ex- 
claimed Marshall; and Marshall’s decisions are the incarnation 
of rational interpretation and common sense. 

Such has been the attitude of the courts and lawyers in the 
ever-existing struggle between the rules of positive law and ad- 
vancing civilization. They have striven to keep the law in har- 
mony with social progress, to make it more reasonable as social 
necessities and public sentiment have demanded. Ever recog- 
nizing that ‘‘the matter changeth, the custom, the contracts, 
the commerce, the dispositions, educations, and tempers of men 
and societies,’’ they have conceived theories, invoked doctrines, 
and inaugurated instrumentalities to relieve the situation. They 
have carried on judicial legislation from the infancy of the law 
in order that it might advance with society. By the adoption 
of broad and elastic rules of interpretation, they have main- 
tained, in large measure, the supreme law of the land in har- 
mony with national growth; and they have stood as a barrier 
against the enforcement of capricious and arbitrary laws enacted 
by the great remedial agency upon which the community now 
mainly relies. 

The history of jurisprudence, as we have seen, finds society, 
in progressive nations, always in advance of the law. The evo- 
lution of law follows, and never precedes, the evolution of 
society. Solon declared he gave the Athenians the only laws 
they were fitted to receive. Nor can the law arrest social 
progress, though it may temporarily retard it. The great 
forces which govern and give direction to the life of a people 
lie beyond the control of legal rules. The law must accept the 
situation. It can only strive to make its rules conform to social 
conditions. It can only ‘‘ move towards existing conceptions 
of right, justice, humanity, reason, and public policy.’’ Nor 
can the law materially change actual conditions. It is impos- 
sible to legislate society into righteousness, justice, or freedom. 
It took a hundred years for the Norman kings to force the 
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feudal system upon England; and at the end of that long con- 
flict the great body of ancient customs and usages which were 
congenial to the English people remained undisturbed. Com- 
merce and inventions have brought mankind in closer touch than 
ever before. We hope that war in time will cease; but it must 
not be forgotten that arbitration will not become an enforceable 
canon of international law until the great mass of the civilized 
people of the world believe in and desire that method of settling 
controversies between nations. 

The purpose and end of law are the welfare of society and the 
happiness of the people. The law should always be viewed 
from the standpoint of society, and not from the standpoint of 
the law itself. Society is entitled to have such laws as it de- 
sires, and it will obey none other. The law is made for society, 
and not society for the law. The interests of society are pri- 
mary; the interests of the law secondary. Society is the mas- 
ter, and the law its handmaid. The law must march with 
society; the constitution must march with the nation. 

In our day and generation, we are confronted with the same 
problem of adapting the old rules of law to the new facts of 
life; of keeping them in accord with commercial and industrial 
growth and national development. There is no way of making 
the law sufficiently elastic and mutable to meet fully the ever- 
varying wants of society in the presence of an expanding civi- 
lization. Our duty lies in the effort to make it, as far as 
possible, fit and suitable to new conditions as they present. 
themselves. 

Almost every important case covers a group of facts whick 
are different from any other recorded case. Analogies, settled 
principles, cases nearly similar, may help, but they neither sat- 
isfy the mind nor meet the real issue. If it be a constitutional 
question, there are probably included in that group new facts or 
circumstances which represent national growth and changed 
social relations. These are the important things to consider in 
reaching a proper conclusion, if the law is to be kept im harmony 
with civilization. 

So, too, a case may arise which includes in its group of facts 
new commercial or industrial conditions. In the determination 
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of such a case, society demands that these new elements receiye 
recognition, that the law may conform to the actual business of 
life. 

It is by grappling with the great living realities that legal 
conclusions are reached which meet social necessities. Laws 
should be interpreted and decisions rendered in the spirit of the 
present, not of the past. Logic and due regard for precedent 
should be combined with the statesman’s breadth of vision. 
Consistency may be extended too far; it is sometimes a doubtful 
virtue. Had Jefferson been consistent, we would have 
lost the Louisiana purchase. Had Lincoln been consistent, 
slavery would not have been abolished. The obligation we owe 
js not to the past, but to the present. Ancient civilization looked 
to the past; Christian civilization looks to the future. The 
ancient idea of a perfect primitive society is a poetic fiction; 
the modern idea of a society growing more humane, more just, 
more reasonable, is a reality. 

In this spirit, let us carry on the work which society has 
largely committed to our hands. Recognizing the usefulness of 
legal forms and precedents, may we ever hold fast to the great 
truth that reason is the life and soul of the law. May we rise 
to the lofty conceptions of the law of nature —harmony, sim- 
plicity, uniformity — and may we call to our aid her precepts of 
universal reason; and, extending our vision to law as the order 
of the universe, may we draw inspiration from Hooker’s sublime 
words: ‘‘ Her seat is the bosom of God, her voice the harmony 
of the world, all things in heaven and earth do her homage, 
the very least as feeling her care, and the greatest as not 
exempted from her power.”’ 
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‘* COON-SKIN CAP LAW.”’ 


COON-SKIN CAP LAW.’’! 


Mr. Toastmaster — I am persuaded that you are possessed of 
some occult power. In no other way could you have knowledge 
of the legend of the ‘‘ Coon-skin Cap Law.’’ Seeing that you 
are in possession of the secret, I may as well impart it to all 
present. 

To those not blest with the occult power of the toastmaster 
the toast implies a comedy, but in fact it relates to a tragedy, 
and to the saddest of all tragedies — a tragedy directly traceable 
to judicial ignorance and error, and which ‘‘ revives the memory 
of a rooted sorrow, which weighs upon the heart.’’ 

Mr. Ruskin says, ‘‘ The greatest thing a human soul ever does 
is to see something and tell what it saw in a plain way.’’ I will 
essay that task. . 

A man entered into a contract with a railroad company whose 
road ran through two or more States, to furnish wood and ties 
to the company, to be taken from timber lands in the Mississippi 
river bottom, which at that point was fifty miles wide and an- 
nually overflowed from five to twenty feet in depth. Ini this 
bottom, perched upon stilts, he built a log cabin, and, with his 
wife and an old negro man who assisted him in his work, lived 
there, except during the periods of overflow, when they were 
driven to the hills. 

He was engaged in this work about four years, during which 
time the company, which was in a chronic state of impecuniosity, 
only paid him on account a sum barely sufficient to buy enough 
meal and bacon to subsist upon. 

The annual overflow drove him out of his cabin to the hills; 


1 Response by Hon. Henry Cray cued from oblivion and, for the first 
CaLDwetL, United States Circuit time, given to the profession at large, 
Judge, to a toast at a banquet of the by the AMERICAN Law REVIEW. 
Colorado Bar Association; now res- 


XuM 
677 
i 
a 
| 
q 
| 


678 


37 AMERICAN LAW REVIEW. 


sickness ensued, and it was nearly a year before he was ready 
to resume his work; and just as he was ready to do so, the rail- 
road went into the hands of a receiver, upon a bill filed to fore- 
close a mortgage upon it. 

All this happened more than a quarter of a century ago. 
When the bill was filed the timid and callow judge found some 
authority for treating as preferential, claims for labor and ma- 
terials that had accrued within three or four months; and he 
stretched this to six months and made an order accordingly. 

Presently a petition of intervention was filed in the case, and 
when it came on for hearing, the intervener appeared in person 
to represent his claim. He wore a coon-skin cap, with the tail 
hanging down the back, coarse cotton shirt, and pants and shoes 
to correspond. He was long past the meridian of life, his hands 
were calloused by toil and his face wore the ‘‘ shadowed livery 
of the burnished sun.’’ But the wrinkles, the sunburn and the 
unkempt beard could not conceal from view that ineffaceable 
and unfading charm that always marks the face of the man of 
honest good will. The poet took no liberty with truth when he 
said, ‘* Honest labor bears a lovely face.’’ It was evident that 
he had earned his bread according to the divine decree, ‘ in the 
sweat of his face.”’ 

In a plain, modest manner he told how he had worked getting 
out wood and ties for the road, and how the company had made 
small payments from time to time, always promising payment 
in the near future. The balance due him for wood and ties 
amounted to over seven hundred dollars, a sum which to him 
was a fortune, and all his fortune. 

At the close of his testimony, with deference and modesty, 
he said: ‘* When I sold wood to steamboats on the Mississippi 
river, I hada lien for its price, on the boat, ahead of mortgages, 
and I suppose there is no difference between wood sold to run a 
steamboat and wood and ties sold to run a railroad.”’ 

But the Supreme Court had said they could not find that the 
rule which has obtained in admiralty from the dawn of com- 
merce which prefers such claims over mortgages, had ever been 
applied to railroads; and this, of course, was true, for there 
had been no railroads to call for its application; they were a 
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modern invention. The court might have forfeited its opinion 
by citing a case in point: A suit was brought before a justice 
of the peace in Vermont by one farmer against another for 
breaking hischurn. The justice took time to consider and then 
said that he had looked through the statutes carefully, and 
could not find that any action had ever been brought before for 
breaking a churn, and gave judgment for the defendant. 

It’s a curious fact that the errors and mistakes of great men 
and great tribunals are proportioned to their greatness. When 
they do err, the error is colossal. There are those who teach 
that the oppression of the great is like the hail and thunder —a 
thing irremediable— the ordinance of nature; but happily for 
mankind, the errors of great judges and judicial tribunals are 
remediable. All the appellate courts of the country are doing 
nothing else but correcting their own and the errors of other 
courts, and all, of course, falling into new ones constantly. 

The last item in the account was eleven months old when the 
road went into the hands of the receiver. The judge decided 
that this was fatal to his claim, according to the then decisions 
which restricted the payment of such claims to those which had 
accrued within six months; that although his wood and his ties 
kept the railroad running and from being utterly valueless, either 
as an instrument of commerce or as a security, he had no equity 
to be paid in preference to the mortgagees, whose security he had 
preserved. 

The decision was a thunderbolt to that old man. He looked 
like a man sentenced to death. With a trembling hand he 
reached for his coon-skin cap, with difficulty rose from his seat, 
and tottered rather than walked out of the courtroom. 

He took the train for home and was let off at his cabin. 
His aged wife and the old negro man were awaiting his return 
with eager expectation. He entered the cabin, and in anguish 
said: ** Oh wife! Oh Ned! We are ruined! The judge will not 
pay us anything for our wood and ties.’’ While his wife and 
the old negro man gave way to tears and sobs, the coon-skin 
cap man sat silent and dejected. Presently he rose up and went 
out of the cabin. , 

His wife prepared their frugal meal and called her husband. 
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There was no answer. No answer coming to repeated calls, his 
wife and the old negro went out to search for him. They found 
him — hanging to the limb of a tree, dead. The coon-skin cap 
was lying at the root of the tree. 

Nothing is a lesson to us if it doesn’t come too late. The 
specter of that man of honest toil hanging from that, tree, the 
vision of that cap, and an uneasy and alarmed conscience, im- 
posed upon that judge the burden of prayerfully inquiring 
whether the judgment that produced this awful tragedy was 
just, and upon making that inquiry he found that there was a 
close analogy between ships and railroads; that both were in- 
struments of commerce; that neither could perform their func- 
tions or be of any utility to the public, or of any value asa 
security, unless they were kept running, and that they could not 
be kept running without labor, materials and supplies, that were 
not and could not be paid for at the time they were procured 
or purchased; and that every one taking a mortgage on such 
property knew this, and must therefore be held to have im- © 
pliedly consented that such claims should have preference over 
his mortgage. 

He found that there was just as much law for saying that 
such claims were valid if they accrued within six years, as there 
was for saying that they must have accrued within six months; 
that the length of time depended on the length of the chan- 
cellor’s foot; in a word, that all the law on the subject was 
judge-made law; and that judge thereupon determined to meas- 
ure out equity according to the length of his own foot — not a 

-small one — instead of that of some other judge, and to make a 
little judge-made law himself, and he then and there made it a 
rule of his own court that no railroad receiver would be ap- 
pointed except upon the condition that all claims for labor, 
supplies and materials necessary to keep the road in operation, 
and all claims for damages resulting from its operation that 
were not barred by the statute of limitations, should have pref- 
erence over mortgages. And this rule is what the toastmaster 
has been pleased to call the ‘* Coon-skin Cap Law.’’ This rule 
was without any precedent to support it, but it was sublimely 
just. It was its own precedent, and it would be happy for man- 
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kind if all judicial precedents had the same everlasting and 
impregnable foundation. Since the adoption of that rule no 
citizen of Arkansas has had occasion to commit suicide for the 
same reason the ‘* coon-skin cap man’”’ did. But this rule came 
too late to save the life of the man with the coon-skin cap. To 
be wise too late is the exact definition of a fool; and that judge 
bows his head in sorrow and humiliation, and confesses he is 
in that category. After all, the human skull is but the temple 
of human errors, and judicial clay, if you analyze it well, will 
be found to be like all other human clay. 

At first the ‘*Coon-skin Cap Law’’ was not in favor with 
most judges, but its author consoled himself with the reflection 
that great truths commonly dwell a long time with minorities. 
But it is a gratifying fact that the sun sets every night on an 
increased number of supporters of the ‘* Coon-skin Cap Law.’’ 
Through legislation in some States, and by judicial decisions in 
others, it is fast becoming the law everywhere. Like John 
Brown, the body of the man with the coon-skin cap ‘* lies moulder- 
ing in the grave, but his soul goes marching on.”’ 

In relation to the limit of time and the character of supplies 
to entitle to a preference, there is a total want of uniformity 
in the decisions of the courts, and even in the decisions of the 
same court. Claims six years old have been allowed by the 
Supreme Court, and at another time it has said that only claims 
which accrued ‘‘ some short time’’ before the receiver was ap- 
pointed could be paid, which is exactly as definite as to say 
that a certain thing is as big as a piece of chalk. The equity 
is admitted by allowing any debt to be preferential for ever so 
short atime. The principle being established the equity should 
be complete. There is no difference in principle whether such a 


debt is six days or six months or six years old — if it was a pref- _ 


erential debt in its inception that equity inheres in it until it 
is barred by the statute of limitations. There is no rule of law 
or equity to the contrary —there is only the varying and con- 
flicting opinions of judges as to what rule the judges ought to 
make. It is a legislative function to make a statute of limita- 
tions, and every State has such a statute, which is as applicable 
to preferential debts as to any others. 
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It’ has also been said that there is no difference between a 
mortgage on a farm and a mortgage on arailroad. Before a 
mortgage on a railroad can be likened to a mortgage on a farm, 
the farm must be put on wheels, and— propelled by steam or 
other motive power — be under obligations to the public to carry 
passengers from the Atlantic to the Pacific, and enjoy the high 
privilege of running over every other farm on the line of its 
route between the two oceans, whether their owners will or no, 
and from the nature of its business be compelled to obtain on 
credit the labor and materials essential to keep it moving, and 
enable it to discharge the duties it owes to the public. The 
Seven Wonders of the World would be nothing compared to 
such a farm. Even a Supreme Court decision cannot give birth 
to such a wonder. The whole doctrine is bottomed on the 
essential difference between a railroad and all other kinds of 
property except a ship; between a ship and a railroad the anal- 
ogy is perfect. But argument to overthrow the fallacy is not 
necessary. It is opposed alike to the reason of man and the - 
instinct of animals. There is not a raccoon in the United States 
that does not know the difference between a cornfield and a rail- 
road; and if the distinguished member of the Supreme Court, 
who is your guest on this occasion, will accompany me some 
night on a coon hunt in Arkansas, I will demonstrate this fact 
to him. But recent decisions of that court give the promise of 
better things. It may be said of that court, as the Nevada 
miner said of the Chinese — ‘‘ It is becoming civilized and Chris- 
tianized.’’ A Chinaman in Nevada discovered a valuable mine. 
A miner with exalted notions of the right of a free-born Ameri- 
can citizen, drove the Chinaman out of his mine, and took posses- 
sion of it. The Chinaman returned the next day with a Win- 
chester rifle, and sent a ball through a vital part of the claim- 
jumper’s anatomy. The friends of the dead man assembled to 
bury him. Their leader turned the body over, examined the 
track of the bullet, which had plowed its way through the heart, 
and then with a deep sigh and in regretful tones, said: ‘* Boys, 
these damned Mongolians are becoming civilized and Christian- 
ized.’’ There is hope for the Supreme Court yet. 

The law on this subject should be known, but all that is 
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known about it outside of the jurisdictions where the coon-skin 
cap law prevails is that it is consistent in its inconsistency, cer- 
tain in its uncertainty, and uniform in its want of uniformity. 
On this subject ‘* Confusion now hath made his masterpiece.’’ 

The fine distinctions drawn by some courts between prefer- 
ential and non-preferential debts are simply bewildering. In 
one case a Claim for fuel was preferred and a claim for headlight 
and lubricating oil rejected, presumably upon the ground that 
the red hot boxes resulting from the non-use of lubricating oil 
would perform the office of the headlight, and that the pungent 
odor omitted from the hot boxes would advise all animal creation 
having nasal organs of the approach of the train. Such a micro- 
scopic administration of equity requires a much keener vision 
than ordinary men possess, or, according to Pope, were ever 
intended to posssess : — 


‘* Why has not man a microscopic eye? 
For this plain reason, man is not a fly.”’ 


In time of war it is permissible to send out a column of cay- 
alry with orders to ‘‘ subsist on the country,’’ but courts of 
justice ought not to decree that railroads can, either in peace or 
in war, ‘* subsist on the country ’’ through which they run for 
the profit of their bondholders, who are always practically their 
owners. 
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ENGLISH LAW REPORTING.! 


The English Council of Law Reporting has before now been 
represented at meetings of the American Bar Association by 
some of its most distinguished members. I do not think, how- 
ever, that they said anything about the Law Reports or the 
English system of reporting; and I believe this is the first time 
that an editor of the Law Reports has the honor of being your 
guest. Indeed, I am the first editor of the Law Reports as a 


whole, for until 1895 there were three (originally four) inde- 
pendent editors under the general supervision of the Council. 
For this reason, and also because anything I say here is bound 
to be quite different from the lectures I am invited to deliver in ° 
October to the law schools of certain universities, it may be 


appropriate to the occasion to tell you something of the business 
I have been charged with now for eight years and a half. I 
need hardly premise that we, the staff of the Law Reports, con- 
sider ourselves as exercising an office of trust on behalf of the 
legal profession not only in England, but in every jurisdiction 
where the common law is received or its authorities quoted. 
Still less is there any need to imitate the panegyrical and not 
wholly felicitous prefaces of Coke or his demonstration that 
Moses was the first law reporter. Neither shall I dwell on the 
intimate and necessary connection of law reporting with the 
authority of judicial decisions in the common law. That, I con- 
ceive, is fully understood by all here. I will not speak again of 
the history and merits of the early reporters, for therein your 
countryman, John William Wallace,? is our master; it was one 


1 A paper read by Sir Frederick 
Pollock, before the American Bar 
Association at Hot Springs, Virginia, 
August 26, 1903. 

2 Reporter of the Supreme Court of 
the United States, 1863-1875. His 


classical work on the early reporters 
is unfortunately scarce, even in the 
comparatively recent edition by F. F. 
Heard, and is, I believe, not so famil- 
iar as it deserves to be. 
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of our greatest common-law lawyers, the late Mr. Justice Willes, 
who sent me to ‘* Wallace on the Reporters’’ more than thirty 
years ago. Nor yet will I set forth the virtues of a good 
reporter so far as they are common ground to us all. You know 
them well enough; probably there are many here who have 
practiced them ; certainly there are more who have stimulated 
them by the frank exhibition of critical interest. We are here 
as men of business; let us come to business and consider those 
points about law reporting in England which may be less familiar 
here than the general historical or doctrinal aspects of the 
subject. 

First, our law reporting is unofficial, as it has been ever since 
_ the commencement of modern reports. It is more than doubt- 
ful whether the year books were the work of official reporters. 
Internal evidence is distinctly unfavorable to the tradition, for 
it looks like a professional tradition which Bacon and Plowden 
accepted. Bacon would be a better witness if he had not used 
the story to support a scheme of his own for official reporting ; 
and Coke’s enormous credulity makes his repetition of it worth- 
less.1 In any case the later reports which we call authorized 
were produced by private enterprise and enjoyed only a personal 
authority given by the judges of the several courts to the several 
reporters, which, down to the institution of the Law Reports, 
and in some cases a few years longer, procured them certain 
exclusive advantages. In the eighteenth century judges now 
and then took on themselves to discredit particular books of 
reports; James Alan Park, J. (not to be confounded with 
Parke, afterwards Lord Wensleydale), said in 1830: «+ Lord 
Kenyon reprimanded me when I was at the bar for citing 
Keble.’’2 This is perhaps later than any of Wallace’s examples. 
But, according to modern custom, any report vouched for at the 
time by a member of the bar may be used in court for what it 
is worth, although the citation of an unpublished report is not 
» at all common nowadays. The multitude of independent re- 


1 I now think that Mr. Maitland’s Society volume, finally makes the 
critical investigation of the year books legend untenable. 
of Edward II., forthcoming in a Selden * Adams v. Gibney, 6 Bing. at p. 
664; 81 R. R. at p. 521. 
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ports for several courts, and competing authorized and unauthor- 
ized reports in the same court, gave rise to inconveniencés which 
have often been described, and in 1865, as the result of much 
professional discussion, meetings of the bar and other matters 
of inducement, all which are fully set forth in Daniel’s History 
of the Law Reports, the Council of Law Reporting and their re- 
ports came into existence. That body is not a government or 
official institution. It has no legal privileges and does not claim 
any monopoly; the freedom of citation which I have just men- 
tioned remains unimpaired. In fact it is a joint committee of 
the Inns of Court, the Law Society! (representing solicitors, 
who, with us, as you know, are a distinct branch of the pro- 
fession), and, of late years, the Bar Council. One can easily 
imagine how differently this would have been ordered in any 
other European country, supposing our system of the eminent 
and exclusive authority of judicial precedents to have obtained 
there. If England were a German kingdom, I should undoubt- 
edly be an official person, probably rather a considerable person, ° 
with some such title as Kéniglich- Obergerichts-Archivs-Direktor, 
and a Geheimrat or Justizrat to boot. As it is, I am nothing 
of the kind. My learned colleagues on the staff of the Law 
Reports and myself are not an official hierarchy. We are not 
members of the civil service. We have no insignia, no prece- 
dence, no title to be invited to State functions. The lay public 
is hardly aware, if aware at all, of our existence. We are even 
among the few things in the British Empire unknown to Whit- 
aker’s Almanack, that compendious and almost universal book 
of reference. 

If these be drawbacks, and I doubt whether most of us would 
count them such, we have our compensations. Disciplined co- 
operation is, of course, a necessity ; though some learned persons 
when the establishment of the Law Reports was under discussion, 
did not see of what use an editor would be. But our bond is 
more like that of a college crew than that of a government office. 
What rules we have, outside matters like the dates for returning 
proofs, really belonging to the printing and publishing more than 


1 The addition of “incorporated” is now dropped. 
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the reporting department, are mostly unwritten. I admit that I 
set some value on two rules I have made for myself, to give my 
colleagues as free a hand as possible and never to write a for- 
mal letter when I can help it. My successor will not find much 
in the way of demi-official archives. We confer freely and con- 
fidentially, as occasion requires, with the judges, with the coun- 
sel engaged in cases to be reported and with one another. Any 
suggestion from the judges is, I need hardly say, most respect- 
fully considered, and observations from the profession at large, 
whether constructive or critical, are welcome. I have known 
five minutes’ talk with a learned friend, of which there was no 
written record whatever, lead to a modest but useful typographical 
improvement. But all this is quite unofficial. We are answer- 
able to the council who appoint us,' and to the council alone; 
and in the most improbable case of an attempt at formal inter- 
ference from any other quarter, I should have no hesitation in 
telling the intermeddler, however exalted his profession or official 
position might be, to mind his own business, and I should do so 
with the full assurance of being supported by the council. In 
short, we imitate on our small scale that method of proceeding 
by customary and unwritten understandings and settling the really 
important matters, so to speak, out of court, which is the pride 
of Anglo-Saxon political institutions and the despair of almost all 
foreign students. There is a growing tendency among our peo- 
ple to multiply rules and administrative machinery and demand 
what is called organization. No one who has had much to do 
with the English universities any time the last twenty years can 
have failed to observe it. Broadly speaking, I think it is a mis- 
chievous tendency and ought to be resisted. Some rules are cer- 
tainly necessary for every society not of a domestic and intimate 
kind, and combined work must certainly be organized if it is to 
be effective. But this does not mean that it is reasonable to 
hamper business with an excess of minute regulations or to para- 
lyze discretion, fritter away responsibility and, worst of all, 


1 There is one exception tobe noted Chancellor. The editor has nothing 
here. The appointment of reporters whatever to do with the appointment 
in the House of Lords is made by the of reporters in any branch. 

House itself, practically by the Lord “ 
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waste the energy of men fit for better things by imposing a 
complicated routine on even the simplest affairs. As a matter 
of fact the precautions that such routine is supposed to embody 
are very seldom, if ever, of any honest use. If it is intended to 
make certain things really difficult, such as changes in the nature 
of constitutional amendments, there are plenty of known and 
tried ways of doing this openly. Making everything, great and 
small, difficult just to the point of cumbrousness and vexation, 
but not difficult enough to secure a considered and solemn deci- 
sion of the greater matters, is the worst way of all, though 
unhappily not uncommon. But I am digressing. 

Having thus endeavored to show you the spirit of the Law 
Reports and to prevent misunderstanding of the form, I will 
speak of our actual constitution and operations. “Reference to 
the Weekly Notes, digests and other auxiliary and occasional 
publications of the council, is omitted as not likely to be of much 
interest here. We have to provide reports of cases decided by 
the following tribunals : — 

The House of Lords (including appeals from Scotland). 

The Judicial Committee of the Privy Council. 

The Chancery Division of the High Court of Justice. 

The King’s Bench and Probate Divisions of the same court. 

The decisions of the Court of Appeal are attended to (with 
a minute exception in bankruptcy cases) by reporters attached 
to the division from which they come. You may see the num- 
ber and names of the reporters, and their usual distribution 
among the courts, printed on the covers of the current numbers 
of the Law Reports, and it would be idle to repeat those par- 
ticulars. What does not appear on the face of-the cover is that 
the Chancery reporters communicate direct with the editor, the 
House of Lords and King’s Bench reporters with my learned 
friend Mr. Stone, the assistant editor, and the Privy Council 
reporter with the editor, enjoying, however, this peculiar fran- 
chise (a relic of former absolute autonomy) that his MS. does 
not pass through the editor’s hands. The reasons for these 
diversities are partly too local, personal and otherwise accidental 
to be worth stating, and partly unknown to myself. I do not 
know, for instance, why there is only one reporter for all the 
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colonial and Indian appeals before the Judicial Committee and a 
separate reporter for Scottish and divorce appeals in the House 
of Lords; still less do I understand the reason of this last con- 
junction, but so I found it. Probably our want of logic would 
shock a learned Frenchman somewhat, and our laxity might 
shock a learned or military German more. Being an illogical 
folk, we do well enough on the whole with our anomalies. All 
the proofs, however, are seen by the editor, including those of 
the Indian Appeals, a distinct series of which there are probably 
not many copies on this side of the Atlantic. As to these last 
I have a particular little grievance, not remediable except by the 
Indian courts themselves. The High Courts of the Indian Pres- 
idencies are independent. Each of them has its own fashion, 
mostly barbarous and antiquated, of transcribing Indian proper 
names and words of art. Perhaps the extreme case is that of 
a beautiful Sanskrit compound which becomes ‘* Chuckerbutty ”’ 
in the Anglo-Bengalese dialect, suggesting some grotesque per- 
sonage in Dickens. The practical result is that the same name 
may be written in three or four different ways in the documents 
which come before the Judicial Committee, and has to be indexed 
accordingly as if it were as many different names; and, also, 
though this is of less importance, that many common terms of 
tenure and agriculture are so written, oftener than not, that a 
merely English reader is almost sure to mispronounce them. If 
the Indian courts would agree to adopt any one tolerable and 
consistent plan of transliteration, the Indian Appeals would 
cease to present a ridiculous appearance to every one even 
slightly acquainted with any of the classical or vernacular lan- 
guages of India; but I know of no reason to expect any 
amendment. 

As to the matter of the reports, there is no fixed rule for 
deciding what cases are to be published. Utility to the profes- 
sion is the only test. We do not necessarily report a judgment 
because it is written, still less omit to report it because it is 
delivered off-hand. The judges themselves are under no rule as 
to reserving or writing their judgments, and any hard and fast 
distinction founded on judgments being written or oral, con- 
sidered or not considered, would lead to absurd results. The 

VOL. XXXVII. 44 
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late Sir G. Jessel, one of the strongest judges we ever had, very 
seldom wrote his judgments. In the Court of Appeal written 
judgments are naturally more frequent than elsewhere, but there 
need not even be uniformity in the same case. For the most 
part separate opinions are delivered, and one member of the 
court may write his judgment while the others do not write theirs. 
I may mention that even when judgments are wholly written 
they are still actually read out in court; I do not know to whom 
this is of any use; certainly not to the reporters. In this re- 
spect our practice is somewhat peculiar. In some jurisdictions 
the appellate courts are bound to put their judgments in writing ; 
in many, I believe, it is the practice to report all written judg- 
ments. With us a much greater burden of discretion is thrown 
on the reporter. An elaborately argued case involving large pecu- 
niary interests, and requiring a very careful judgment, may be 
of no general professional interest whatever, and turn wholly 
on special facts. Of this kind are many patent and trade-mark 
cases. On the other hand a very brief and off-hand judgment 
may settle a vexed point of practice or even of law. A wide 
field seems to be open; but on the whole the trained perception 
of the reporters, assisted by the keen but quite friendly compe- 
tition of other publications, is very seldom at fault. I venture 
to say that, with few and accidental exceptions, that which 
neither the Law Reports nor the Law Journal (our chief com- 
petitor) report is not worth reporting. Occasionally there may 
be reasons of an extra-judicial kind for reporting a case, not so 
easily known to the reporter as to the editor. Once I caused a 
decision of the Court of Appeal to be reported, though it did 
not add anything to what we already knew at home for settled 
law, because I happened to know that the case and the points 
involved in it had excited a good deal of interest in the West 
Indies; and once or twice I have thought that a case was not to 
be discarded merely because it had become notorious among the 
lay public on professionally irrelevant grounds. The responsi- 
bility of suppressing a case sent in by the proper reporter is 
evidently much greater, and I cannot remember ever having 
done such a thing against the reporter’s persistent judgment. 
Here the reason is plain. In case of doubt, it is safer to report 
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a decision than to leave it aside; and the fact that a skilled 
person specially charged to form an opinion does think « par- 
ticular decision reportable is of itself good evidence in its favor. 
Holding back a case which is to be the subject of an appeal 
is quite a different matter, and depends on a variety of con- 
siderations, as does the further question whether, in a con- 
solidated report, the judgment below shall be set out or only its 
purport stated. On such points of discretion, which may be 
rather nice, an experienced reporter’s opinion is always valuable 
and often conclusive. 

The reporting of arguments and of oral judgments is doubt- 
less the most skilled and difficult part of an English reporter’s 
task. Arguments have to be exhibited fully enough to explain 
the points made, the line of reasoning, and the authorities 
relied on, but not at superfluous length. You must remember 
that printed ‘‘ briefs ’’ or expositions of counsel’s arguments are 
not in use in England. It is true that the procedure of the 
House of Lords and the Judicial Committee requires printed 
eases to be lodged. But these documents are anything but a 
certain guide to the points which will be really insisted on; 
they are in a narrative form, concluding with a short statement 
of reasons, but giving no clue to the authorities. Nothing but 
careful attention to the argument as it actually takes place, not 
forgetting judicial interlocutory remarks, will produce an ade- 
quate report. In dealing with oral judgments the reporter’s 
aim is to give the spoken word a becoming written form without 
substantial change of sense. More or less editing may be 
wanted; some judges are more careful or more concise in their 
language than others. But the cases are rare indeed in which a 
mere verbatim note of anything said extempore, however good 
it may have been to hear, can be accepted as readable English. 
Our labor is lightened by the favor of the judges, most of whom 
(in the Chancery Division all) revise their judgments in proof ; 
but I do not think that would justify us in giving them a crude 
shorthand note to work upon. Further, some things are useful 
for the judge to say in court which are superfluous for the reader 
of the report, having the facts and arguments in print before 
him; so that here there is a good deal of literary as well as 


XUM 

| 

we_eaa 


692 


37 AMERICAN LAW REVIEW. 


legal discretion to be exercised, and moreover it is the editor’s 
duty, without prejudice to any genuine individuality, to secure 
a certain uniformity and maintain a due standard of language, 
On the split infinitive, for example, I do my best to wage a war 
of extermination. Another pest of law reports, derived I think 
from ill-penned statutes and conveyancing forms, is the slovenly 
misuse of ‘*such’’ as a mere demonstrative. As for example: 
‘*The plaintiff's yellow dog, being, as was alleged by the 
plaintiff, muzzled, bit a dynamite cartridge belonging to the 
defendant. Such cartridge exploded, and after such explosion 
it was not found possible to reconstruct either such dog or such 
muzzle.’’ This likewise I endeavor to extirpate. But some 
weeds are very hard to grub up finally. 

Addition of special notes by the reporter or the editor, or 
both, is a matter of occasional convenience for which there can 
be no dogmatic precept. No one would think nowadays of 
imitating the disquisitions appended to their text by the very 
learned Serjeant Manning and some of his predecessors, thoughi 
one or two of them have become classical. But little pieces of 
information, not strictly part of the report, are at times appo- 
site and useful. Several times I have found it desirable, if not 
absolutely necessary, to correct the singularly bad translations 
furnished for the use of the court by persons, I know not 
whom, generally incapable of writing intelligible English and 
often capable of misunderstanding the original. One would 
think that a person rendering a French or German legal docu- 
ment into English ought to have some rudimentary knowledge 
of the words of art of both systems, but this appears to be 
considered quite unnecessary. There was a case, not many 
years ago, where a translator’s mistake in French — an elemen- 
tary mistake, too, and not depending on anything technical — 
might have really embarrassed the court if Mr. Justice Wills, 
being an excellent French scholar, had not promptly corrected 
it. A particular kind of note forming a category by itself is 
the incidental report of a decision which was relied on in the 
principal case, and of which the published report or reports are 
imperfect or inaccurate. Search by counsel or judges in the 
records of the court sometimes throws quite a new light on old 
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and scantily reported cases. We have had a very recent, 
example.! 

It may be of some little interest to state the regular course 
of dealing with a reported case from delivery of the MS. to 
publication. I take the Chancery Division as being that in 
which the material is under my own eye at. every stage. In the 
last days of one month and the first of the next the MSS. on 
hand are sent on to the printers after a summary inspection. 
The reports on which any question arises at this stage are very 
few, and it often happens that a reporter’s copy is in my cus. 
tody only for some hours. In favorable circumstances a short 
ease decided near the beginning of a month may be reported 
within a week, sent to press with the current batch, and pub- 
lished in the very next number. It is not.so very long since 
our present speed would have been thought impossible or hardly 
decent; but I have not observed that promptitude leads to any 
falling off in accuracy. Indeed I think the work is likely to be 
better, if anything, for being put through while the memory of 
all persons concerned is fresh. About two months, however, 
is the more usual lapse of time between the date of a decision and 
that of its appearance in the Law Reports. A longer interval, 
when it occurs, may be due to the preparation of the report 
having been unusually laborious, or to unavoidable delay in 
obtaining the necessary papers from counsel and solicitors, or in 
the return of proofs by the judges, or to time having been taken 
to consider whether the case should be reported, or to pressure 
of matter at certain times of the judicial year compelling the 
postponement of something. The numbers published immedi- 
ately before and in the long vacation (August, September, Oc- 
tober), may be treated, for practical purposes, as one number 
divided into three for technical rather than professional reasons. 

To return to the normal history of a Chancery Division case, 
the first proof comes from the press in the second week of the 
month. A duplicate is furnished to the judge, or one to each 
judge if it isa Court of Appeal case. The corrections of the 
reporter and the judge are worked in; and here I must repeat 


1 See the corrected 1: pcit of 1+). note at the end of Re Biss [1903], 2 
mer v. Young, 1 Vern. 276, in the Ch. at p. 65. 
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that the obligation of the reporters and the profession to the 
learned judges for the time and care they bestow, purely asa 
matter of grace, on the revision of their reported judgments, 
and not unfrequently on valuable hints for the improvement of 
other parts of the report, is far greater than anyone could 
guess who does not see the work done. Then, for greater 
certainty, all references and quotations are verified by a sub- 
editor specially employed for the purpose. About the middle 
of the month the slips go back to the press, and the final proof 
in ‘pages comes to the editor in time to be passed with about a 
week to spare, from the return of the latest sheets, for the 
mechanics of striking off and stitching. As a rule there ought 
to be, and is, next to nothing to correct in the final proof, but 
sometimes an elucidation of fact, name or reference turns up 
at the last moment, or a manifest error is discovered which has 
contrived so far to escape several pairs of trained eyes. I may 
observe, as the result of a pretty long experience of press 
corrections, that the more manifest an error is the greater 
chance it has of continuing to escape when it has escaped once. 
The reason is that even a skilled proof-reader may unconsciously 
read with his mind’s eye what ought to be there instead of what 
is; and if he does it once, he is as likely as not to doit again. 
A familiar and annoying example is the accidental transposition 
of the words plaintiff ’’ and defendant,’’ a blunder which I 
conceive every one of us must have unconsciously committed 
in his own work at some time or other, and as unconsciously 
failed to correct. 

We do our best to provide a series of checks. First there 
is the reporter’s eye; then the judge’s; then the editor’s and 
his clerk’s (and my clerk has read proofs for and with me for 
twenty years); then the sub-editor’s; and finally the reader’s 
in the printing office. Yet with all this we cannot wholly 
avoid errata. Speaking to those who know how special and 
complex is the typography of the foot notes in a law report, 
which may at any time include unfamiliar abbreviations and 

outlandish words and names, I make no apologies. But I 
believe that the number of misprints at all likely to mislead 
any reader to whom the references are significant is in truth — 
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exceedingly small. And so the reports go forth on the first day 
of the month; I will not say ‘‘on or about,’’ for we allow 
ourselves no days of grace unless the first of the month is a 
dies non, and any other kind of accidental delay is a matter for 
searchings of heart. Strict punctuality is what we aim at and 
usually attain. Our work is quite unknown to the general 
public; it is perhaps rather obscure even to a large number of 
the profession; a great deal of what we publish is, by the 
nature of current litigation and legislation, merely local and 
transitory. What is to you here, for example, the statutory 
definition of a ‘‘new street?’’ Nevertheless you know and we 
know that we are about a work the English-speaking world 
cannot do without. In our modest and ministerial field of 
operation we are helping to maintain a national and more than 
national heritage, the ancient and still vital growth of the 
common law. 
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IMPRISONMENT IN THE NAVY. 


** John Smith v. The United States’’ is the title of an atticle 
in the Boston Green Bag (law) magazine for April, 1903, 
by Judge-Advocate General Lemly, U. S. N. It is an argu- 
ment intended and expected to prove the justice of depriving 
those who would become the defenders of the United States on 
the high seas, of all right to any information whatever of wrong- 
ful accusations on which they might be imprisoned in jeopardy 
of (perhaps) death, until ordered before a court-martial for 
sentence. Congress gives no such right to persons in the navy 
except through Art. 43, Sec. 1624, U.S. Rev. Stat. The Navy 
Department’s legal adviser represents the court’s decisioa! 
against him as irrational, but he omits to tell the reader that . 
the Judiciary Committee of the United States Senate has 
approved it unanimously. The delusive character of his argu- 
ment, an artfully woven web of truth misapplied and concealed 
error, well illustrates the difficulties that had to be overcome in 
winning the case. 

The plaintiff, Smith, for whom I am attorney-in the Court of 
Claims, was a naval seaman, tried by a naval court martial, with- 
out counsel and on accusations of which he was not forewarned 
as required by Art. 43 R. S. 1624. The’ statute excluded said 
charges from the jurisdiction of a naval court-martial, and the 
Court of Claims therefore held that the sentence on them was 
without authority, and gave Smith judgment for the pay which 
the Treasury Department, on the supposed validity of the 
sentence, had withheld. ‘The interesting history of the statute 
is plainly such as to leave no doubt of its meaning in the mind 
of any skilled lawyer possessed of discernment, ability and 
general experience sufficient to entitle him to an appointment as 
chief counsel of the United States Navy. 


During the early part of 1862 Gen. Stone was arrested by 


1 36 C. Cis. 305; 38 C. Cls. 257. 
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Secretary-of-War Stanton for alleged misconduct at the battle 
of Ball’s Bluff, and confined at Fort Lafayette for months with- 
out being furnished with any specific charges. After long 
debates and vain attempts to persuade Secretary Stanton either 
to release Gen. Stone or give him charges, Congress coerced 
the obstinate secretary into doing so. It passed two acts, one 
for the army and one for the navy, on exactly the same day, 
July 17, 1862. In each of these the rule was laid down that 
military imprisonment must be accompanied with written notice 
of its cause, delivered to the prisoner.1 A photograph of the 
history of those times and of the causes which led to the passage 
of these acts, is found in the Congressional Globe of 1861-1862. 
Part 2,? tells us that on April 15, 1862, Senator McDougall 
spoke in the Senate: ‘* It is now 50 days since Brig.-Gen. Stone, 
commanding a division of the Federal Army of the Potomac, 
was seized at midnight, taken from his home, carried into one 
of the darkest fortresses that line our coast, cut off from all com- 
munication. * * * Thecountry hassomeinterestin * * * 
lettres de cachet. Officers of the army who think they are fighting 
to maintain free principles ought to be informed whether, with- 
out offense alleged, without cause shown, they are subject to 
be held for months in imprisonment. * * * The busy tongue 
of the defamer went to work, and Ball’s Bluff was the pre- 
text. * * *% Fifty or more days of war have passed in 
which those men who were with and about him have been en- 
gaged, and many friends of his have fallen in battle. How will 
he get their statement of and about the things whereof he may 
be accused? Is this war to go on and be closed, and no inti- 
mation given the’accused as to the nature and foundations of the 
accusations against him, and no opportunity to inform the gov- 
ernment that ‘A., B. and C. know of this thing, and before 
they are marched into Florida, or South Carolina, perchance to 
return no more, I want the record of their statement.’ This 
simple right, which we give to every citizen, is denied to 
him. * * * The 82d article‘ provides that ‘every officer 


1 Art. 43 R. S. 1624; Art. 71 R. S. 3 P. 1655. 


1342. 4 Now Art. 68 R. S. 1342. 
? P. 1662 et seg.; Blaine’s ‘‘ 20 Years 
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to whose charge prisoners shall be committed, shall, within 24. 
hours after such commitment, make report in writing of their 
crimes.” The spirit of this indicates that charges, more or less 
formal, should accompany all arrests.’’ 

The cotemporaneous acts of Congress of 1862 which followed 
this senator’s argument were slightly different in wording, the 
army law being an original enactment, while the naval statute 
was an amendment of Art. 38 of the Act of April 23, 1800. 
The latter reads as follows, the italicized words being dropped 
out to form the amendment of 1862, while the words in brack- 
ets were inserted then: — 

‘¢ All charges on which an application for a general court- 
martial is founded shall be exhibited in writing to the proper 
officer, and the person demanding the court shall take care that 
the person accused [shall] be furnished with a true copy of the 
charges, with the specifications, at the time he is put under 
arrest; nor shall any [and no] other charge or charges than 
those so [furnished] exhibited [shall] be urged against the per- 
son to be tried before the court [him at the trial] unless it [shall] 
appear to the court that intelligence of such [other] charge had 
not reached the person demanding [OFFICER ORDERING] the 
court, when the person so to be tried [accused] was put under 
arrest,’’ etc. 

The capitalized words mark the important amendment of 
1862. ‘Officer ordering’’ had been held to include the Sec- 
retary of the Navy,! and an Attorney-General had held that 
‘*person demanding’’ did not include that officer.? The 
object evidently was to bring a secretary like Stanton within the 
same compulsion as had governed theretofore the ‘‘ person de- 
manding the court.’? These corresponding Army and Navy 
Acts of 1862 will be found in the revised statutes,’ both pro- 
hibiting imprisonment without charges being furnished ‘at the 
time,’’ or approximately at the time of the beginning of the 
confinement. 

In the Green Bag magazine,‘ the naval writer professes 


1 5 Op. 511. 3 Sec. 1842, Art. 71, and Sec. 1624, 
2 4 Op. 410-414. Art. 43. 
4 April 1903, p. 175. 
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to believe that, in this legislation, Congress meant to enact 
two contradictory rules, while prohibiting Bastille-like arrests 
to persons in the army, to ordain them for the navy. This is 
because the amendment of 18621 excludes from court-martial 
jurisdiction charges of which the fleet’s commander or Secretary 
of the Navy had notice and did not give their prisoner a copy of 
as soon as known. But notice to the mariner agent is notice to 
the principal; ? and the navy regulations even make it the duty 
of a man-of-war’s captain (the representative of the United 
States as a merchant vessel’s master represents his owners) * to 
receive notice of charges against his crew, and, if he like, to 
quash the charges wholly.‘ Hence the ‘officer ordering the 
court ’’ had constructive intelligence or notice of the charges of 
which his subordinate agent had notice. This construction 
enables the will of Congress to be accomplished, shielding an 
accused seaman as much as the statute of 1800 did, while bring- 
ing the high officers of fleets, etc., within its benign restrictions. 
Other phrases in the 1800 act were left as they were, 
and the trials of Lt. Beverly Kennon in 1824 and Lt. G. M. 
Hooe in 1839, tell us that ‘* charges and specifications ”’ 
meant, in their first, crude form, any rough accusation, any 
‘**account of the crime charged,’’ to use the language of the 
Army Article 67 R.S. 1342, whose English ancestor of 1765 
was the progenitor and interpreter of the naval act of 1800 and 
of to-day. Thus no objection of ‘‘ impossibility ’’ could be in- 
terposed to furnishing charges as promptly as has been done from 
1765 until to-day in the cases of soldiers in the field, where 
writing materials may not be so convieniently near as they 
always are on ship-board. <‘* At the time’’ of Napoleon’s coro- 
nation means not at the very tick of the clock the crown dropped 
on his head, but thereabouts. ‘* At the time ’’ was given such 
a broad, generous meaning between 1800 and 1862 that Art- 
24 R. S. 1624, limited it to ten days, saying that a prisoner 


1 Now Art. 483 R. 8S. 1624. 4 Navy Regulations, 1073-1076. 

2 83 F. 437; 79 F. 810; 32 F. 838; 5 N. Y. Maritime Register of April 
Beach on Equity, 429. 22 and 29, 1903. 

® Desty’s Shipping and Admiralty, 
Pp. 94, Sec. 116. 
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must be presumed to have been put under arrest for trial in ten 
days, whereupon charges were due him. The ‘ putting under 
arrest ’’ was either a gradual operation, not maturing until, per.. 
haps, ten days, or it was given a breadth of time greater than 
‘‘ijmmediately,’’ or on the very instant.’’! 

Against this, the true construction of Art. 43 R. S. 1624, 
was opposed at the hearing before the Court of Claims the am- 
biguous language of Johnson v. Sayre,? a case in which abso- 
lutely no light had been given to the Supreme Court of the 
history and true meaning of the law. In this case Sayre, an 
embezzling pay clerk of the U. S. S. Franklin, at Norfolk, 
Va., had full written information from the very first of all 
proceedings against him. So much of the specifications as re- 
quired a naval court of inquiry to get ‘intelligence of,’’ were 
furnished him as soon as known. The Supreme Court held 
that, as Art. 43 had been complied with, Sayre was within the 
jurisdiction of the court-martial. But Judge-Advocate General 


Lemly says he thinks that the Supreme Court authorized, in this | 
decision, two successive arrests on the same charge: first, ‘+ by 
way of punishment,”’ inflicted under Art. 24, and again, for a 


second punishment for the same offense inflicted by a court- 
martial. To this the answer is that the Navy Department has 
no authority to sentence and punish a person twice for the same 
offense (nor, therefore, to arrest him twice). The Supreme 
Court has decided so, in Murphy v. Massachusetts,? overruling 
anything in the ambiguous 158 U. S. 117 to the contrary. The 
Navy Department itself has recognized this.‘ To completely 
analyze this unenlightened dictum would take too much space. 


1 The Navy Department itself, Aug. 
7, 1903, held, in the court-martial 
case of Lieut..Comdr. Fidelio S. 
Carter, that a law requiring a “re- 
port’’ (to ‘*charge’’ a seaman with 
fault is to *‘ report’? him) to be fur- 
nished immediately,’ admitted of a 
delay of two days in that furnishing. 
How, then, can it wisely be pretended 
that the Congressional demand of “ at 
the time ’’ was either for an impossi- 
bility, or for the mock arrest of a 
person already imprisoned so as to 


make the time of furnishing notice fit 
the time of arrest? Why could Con- 
gress want the arrest of a person 
already in jail? 

$158 U. S. 118. 

3177 U.S. 160. 

4N. Y. Maritime Register, Feb. 26, 
1903. 

5 It is analyzed in the N. Y. 
Maritime Register of July 23, 1902, — 
‘*Major Waller’s Uvpublished Ex- 
ploit.” 


XUM 

q 

| | 

XUM 


IMPRISONMENT IN THE NAVY. 701 


The U. S. Supreme Court has since then decided that the 
Court of Claims must render the decision it did. Crain v. 
United States 1 decides: ‘* The public has an interest in the life 
and liberty of an accused. Neither can be lawfully taken except 
in the mode prescribed by law. That which the law makes 
essential in proceedings involving the deprivation of life or 
liberty cannot be dispensed with or affected by the consent of 
the accused.”’ Texas and Pac. R. Co. v. Interstate, etc.,? com- 
manded the Court of Claims: ‘* In construing the terms of a 
statute courts must take notice of the history of legislation, 
and out of different possible constructions, select and 
apply the one that best comports with the genius of our insti- 
tutions, and, therefore, most likely to have been the construc- 
tion intended by the law-making power. Commerce, in its 
largest sense, must be deemed to be one of the most important 
subjects of legislation, and an intention to promote and facili- 
tate it, and not to hamper or destroy it, is naturally to be 
attributed to Congress.’’ To guard the liberty of our citizens 
promoting commerce abroad, in the way commanded by Con- 
gress in Art. 43,° as interpreted by the seamen and not by Judge- 
Advocate General Lemly, is the express injunction of successive 
presidents.* 

Again was the Court of Claims commanded by the Supreme Court 
in United States v. Wong Kim: ® «+ Inconstruing any act of legis- 
lation, regard is to be had, not only to all parts of the act itself, 
and of any former act of the same law-making power, of which 
. the act in question is an amendment; butalsoto the condition, and 
to the history, of the law as previously existing, and in the light 
of which the new act must be read and interpreted.’’ And in 
Chesapeake v. Manning,® we read: ‘* Courts will always presume 
that the legislature acts advisedly and with full knowledge of 
the situation. * * * We are compelled to ascertain the 
legislative intention by a recurrence to the mode in which the 
embarrassing words were introduced, as shown by the journals 


1 162 U. S. 644, 42 Wharton Internaticnal Law, 
2 162 U.S. 218. 627, 623, 443. 
3 R. 8S. 1624. 5 169 U. S. 653. 

6 186 U.S. 245. 
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and records, and by giving such construction to the statute as 
we believe will carry out the intention of Congress.”’ 

In view of the history of Art. 43,1 and of these injunctions 
of the highest United States court, the Court of Claims could 
not decide otherwise than as it did. 

It is assuring to find in the 19 Op. 472, 476, an Attorney- 
General, in attempting to relieve a cabinet officer from the em- 
barrassment of non-compliance with this Art. 43, like the 
prophet Balaam, trying to curse but involuntarily blessing, 
The army and navy requirements as to prompt notice, he inad- 
vertently said, should be construed similarly; he cited the 
naval Art. 24 and the army Art. 71, requiring charges to be 
furnished within at least ten and eight days, naively adding: 
‘*T have no doubt that both the spirit and the letter of the 
articles for the government of the navy require that a copy of 
such charges and specifications be furnished within a reasonable . 
time after the ’’ instant the confinement began. But to help 
out the Secretary, he declared that Congress wanted the pris- 
oner arrested the second time, when he was told why he had 
been arrested or imprisoned. This inspiration originally came 
from the navy’s Judge-Advocate General of 1880-1892, who 
had begun the Bastille that now thrives on the hasty remark of 
a court all unsuspecting of guile. That remark should be so 
construed as to acquit that court of absurdity. Such interpre- 
tation is given here. 

Prior to the unearthing of the recent Post Office scandals at 
Washington, it was specifically charged in a reputable maritime 
journal? of world-wide circulation and subscribed for by the 
Navy Department itself, that forgery, a fraudulent Civil Service 
examination and other bad faith had been used by the Navy’s 
law office to defeat condemnation by the courts of illegal im- 
prisonment of seamen and the ejection by Congress of the guilty 
officials from possible profit-sharing in rich contracts. These 
specific assertions remain undenied. 

F. Ormsby. 


XENIA, OHIO. 


1 R.S. 1624. 2N. Y. Maritime Register. 
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The boundary line between national and State powers, under 
the United States Constitution, has been an indistinct and variable 
one. Its uncertainties were productive of friction and the 
earliest party divisions in the government, after the passage of 
the United States Banking Act in 1791. Upon this subject the 
genius of Marshall shed its clearest light and its discussion later 
gave Webster his greatest claim to fame. The broad question 
of national supremacy was settled by the Civil War, but its limits 
were almost as uncertain as ever. The growth of great corpo- 
rations and combinations has brought this old question again 
prominently to view. The practical question is not of their 
extinction, but regulation. Can Congress regulate the 
‘‘trusts?’’ Has it exhausted its power on this great and all- 
important subject? An examination of the decisions of the 
Supreme Court, and the proper inferences to be drawn there- 
from, should throw some light upon this ever-recurring question 
of American constitutional law. 

It is a curious fact that this latest phase of the question of the 
powers of the States and the nation is‘the same as the one over 
which the first important constitutional discussion arose. In 
1791 Congress had passed an act incorporating the United States 
Bank. As Washington was not at all certain that such a 
measure was constitutional, he requested written opinions on 
this subject from the members of his cabinet. The answers of 
his advisers were eminently characteristic of the men who gave 
them. Jefferson presented the case against the bill, and was 
unable to find any warrant in the Constitution for an act 
of incorporation. His was the strict construction view, 
which attempted to confine the government to those powers 
directly granted, and those absolutely necessary to carry 
out the granted powers. Hamilton, on the other hand 
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found the power to incorporate in the very fact that 
the United States were a sovereign nation. This power 
to incorporate did not, he said, extend to all objects for 
which corporations might be formed, but was as wide as the 
sovereignty of the nation, it included all powers, express or im- 
plied, granted by the Constitution. And the implied powers 
were not to be limited by the absolute indispensability required 
by Jefferson, but were to be exercised by Congress when they 
were needful, useful, or conducive to carrying into execution 
the express powers. 

Hamilton’s views received the approval of Washington, and the 
billincorporating the bank becamealaw. The charter of the bank 
expired by limitation in 1811, and was not renewed rather because 
of indifference than doubts as to the constitutionality of an act 
of incorporation. It was reincorporated in 1816, and some time 
later the Supreme Court, in an opinion written by Chief Justice 
Marshall, placed the seal of its approval upon the doctrines 
pronounced by Hamilton in 1791.1 The right of the national © 
government to create a corporation necessary or even convenient 
for the carrying out of any of the enumerated powers has not 
been denied since. In general, however, Congress has. not 
exercised that power but has left to the States the incorporation 
of companies which might very well be the subject of national 
creation and control. The present national banks and some of 
the Pacific railroads present almost the only instances of 
national corporations. 

Section eight of article one of the Constitution enumerates 
some seventeen things which Congress shall have power to do. 
Aside from those under which Congress has already acted 
in establishing national banks, probably the only power which 
allows of the establishment and regulation of corporations is the 
one which provides that Congress shall have power ‘* to regulate 
commerce with foreign nations, and among the several States, 
and with the Indian tribes.’’ It is this ‘‘ interstate commerce ”’ 
clause upon which we must for the present rely for any national 
control of corporations. There can be little question that under 


1 McColloch v. Maryland, 4 Wheat. 316. 
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this clause Congress possesses power to incorporate any organiza- 
tions which desire to engage in interstate commerce. 

But it happens that few, if any, corporations are engaged 
exclusively in interstate commerce. When the Pennsylvania 
Railroad Company carries freight from Jersey City to Chicago, 
itis engaged in interstate commerce. When it carries freight 
from Philadelphia to Pittsburgh, that commerce is not interstate 
but State. Or take the more complicated case of a corporation 
which combines both business and commerce. It is partly en- 
gaged in business, pure and simple, and business is not com- 
merce; partly in local, and partly in interstate commerce. It 
must be remembered that a State is as supreme in its sphere as 
the nation is in its; that the national government can no more 
control ordinary business or local commerce than the State can 
control interstate commerce. How far, then, can Congress con- 
trol corporations which are engaged in more than interstate 
commerce? Does the control stop with the commerce, or does 
it extend to all the activities of the corporation? 

Under a government possessing full sovereign powers the in- 
corporation of companies may be upon any terms which the 
law imposes. A citizen of a State, or of the United States, has no 
inherent right to become a member of a corporation. The ques- 
tion of incorporation is one which is determined by the sovereign 
will alone. It cannot be compelled to create a corporation. 
The franchise of the corporation, — that is the right which the 
corporation possesses to engage in a particular line of business, 
is a favor which a government grants or not as it pleases. Any 
person may engage in the manufacture of goods, may employ 
thousands of men, have his dozens of factories and ship his 
goods throughout the country,—and the government cannot 
forbid him. But if he wishes to associate others with him in 
this business, to unite their capital in the form of a corporation 
with the special privileges which that kind of organization 
confers, he must ask permission of the government, and 
receive those privileges upon the terms which it chooses to 
impose. ‘ 

In this age of corporations, we are apt to think of them as 


the natural and ordinary form of association for business pur- 
VOL. XXXVII. 45 
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poses. The individual no longer engages in any large business 
on his own account. The partnership is becoming obsolete, 
At present, when one wishes to enter upon a business enterprise 
of any size, even though he intends to furnish all of the capital 
and retain the control, he associates with him a few other per- 
sons who may hold only enough stock to enable them to become 
members, and forms his corporation. Todo this is so natural 
and easy that we are apt to forget that it is something which 
exists only because there is a law allowing it; a law which 
prescribes the form in which it shall be done, and imposes the 
limitations and restrictions upon the corporation after it has 
been formed. Take away this law, and you take away the right 
to incorporate, and the individual and the partnership must 
again represent the form of business enterprises.- 

If Congress has the power to grant charters to all corpora- 
tions engaged in interstate commerce can it include in that 
charter the right to engage in business which is not interstate 
commerce? The question is a difficult one, and the decisions of - 
the Supreme Court fail to throw very much light upon it. As 
was before noted, the power of incorporation which the general 
government possesses results from its express power over certain 
subjects, and may be exercised when it is necessary to more 
effectually carry out one of the expressed powers. But the 
power to incorporate must be brought within the range of one of 
Federal powers, express or implied. As Hamilton said in his 
report on the bank: ‘* Where the authority of the government 
is general, it can create corporations in all cases; where it is 
confined to certain branches of legislation it can create corpora- 
tions only in those cases.”’ 

Under the doctrine of implied powers Congress may grant a 
franchise to a corporation which will enable it to engage in those 
things which are necessarily incidental to the carrying on of 
interstate commerce. A railroad chartered by Congress would 
have the power to carry passengers and freight from point to 
point within a State as well as from State to State, for it would 
be a practical impossibility for it to engage in the one kind of 
commerce and not the other. Just how far this doctrine of 
connection with interstate commerce can be carried, it is difficult 
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to tell. In the case of McCall v. California,! the city of San 
Francisco had attempted to exact a license tax from an agent of 
a line running from New York to Chicago. His only business 
was to solicit passengers for the road, but it was held that this 
was so incidental to interstate commerce as to be protected by 
the Federal Constitution. It was claimed that this was too 
remote a connection, but Justice Lamar said: ‘‘ The reply to 
this proposition is, that the essentiality of the business of the 
plaintiff in error to the commerce of the road he represented is 
not the test as to whether that business was a part of interstate 
commerce. It may readily be admitted, without prejudicing 
his defense, that the road would continue, to carry passengers 
between Chicago and New York, even if the agent had been 
prohibited altogether from pursuing his business in California. 
The test is: Was this business a part of the commerce of the 
road? Did it assist, or was it carried on with the purpose to 
assist, in increasing the amount of passenger traffic on the road? 
If it did, the power to tax involves the lessening of the com- 
merce of the road to an extent commensurate with the amount 
of business done by the agent.”’ 

It is not improbable that this idea might be extended so that 
it would allow Congress to incorporate companies engaged both 
in manufacturing and in interstate commerce, as the former 
would be in a large measure auxiliary to the latter. It may be 
said that we have here put the cart before the horse, and that 
it is the interstate commerce which is auxiliary to the manufac~ 
turing. But the Supreme Court has extended the protection 
from State interference which the interstate commerce clause 
affords well back into the process of manufacture. 

In this connection, some recent decisions are of interest. In 
United States v. E. C. Knight Co.,? an attempt was made to 
dissolve the ‘* Sugar Trust.’’ An agreement, whereby fac- 
tories producing ninety-eight percentum of the refined 
sugar of the country. were to be formed into one cor- 
poration, was attacked as being, in the language of the 
‘*Sherman Act,’’ a contract ‘‘in restraint of trade or 


1 136 U. S. 104. 2 156 U.S. 1. 
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commerce among the several States.’’ The court, however, 
held that it did not appear that this agreement had any- 
thing to do with interstate commerce, as it related only to 
production. In the language of Chief Justice Fuller: «‘Com- 
merce succeeds to manufacture, and is not a part of it.’’ And 
the case of Kidd v. Pearson,! in which Justice Lamar said that 
the production of an article with the intention of sending it 
into another State did not make the production interstate com- 
merce, was quoted with approval. Under the decision in the 
Knight case, therefore, Congress would have had no power to 
incorporate the American Sugar Refining Company, for it had 
no power to regulate it. 

The case would, however, be a different one, where the cor- 
poration was expressly organized, both for the purpose of man- 
ufacturing and engaging in interstate commerce. It would in 
no way conflict with the decision in the Knight case, if the 
Supreme Court should hold that Congress had the power both 
as to interstate commerce and manufacturing, if both were con- . 
ducted by one corporation. In the case of Addyston Pipe and 
Steel Co. v. United States,? the agreement related to the dis- 
posal of sewer pipe in various States. This was held within the 
terms of the ‘Sherman Act’’ as being interstate commerce, 
although the companies in the agreement were engaged only in 
production. In distinguishing this case from the Knight case, 
Justice Peckham said: ‘* There was no combination or agree- 
ment, in terms, regarding the future disposition of the manu- 
factured article; nothing looking to a transaction in the nature 
of interstate commerce. The probable intention on the part of 
the manufacturer of the sugar to thereafter dispose of it by 
sending it to some market in another State, was held to be 
immaterial and not to alter the character of the combination.” 

The recent case of Gibbs v. McNeeley® is instructive. It was 
decided by the United States Circuit Court of Appeals for the 
Ninth Circuit, and is subject to review by the Supreme Court. 
The combination in question was between the dealers in red 
cedar shingles in the State of Washington, and a committee 


1128 U. 8. 1. 2175 U. 8. 211. 3 118 Fed. Rep. 120. 
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had power to fix a minimum price, below which its members 
agreed not to sell. This was held to be in restraint of inter- 
state commerce, as relating to the disposal of the product, the 
greater portion of which was sold in other States. Judge 
Gilbert brings the case within the rule of the Addyston Pipe 
and Steel Co. case rather than that laid down in the E. C. 
Knight case, relying on the express mention in the agreement 
of the disposal of the product. 

The result of these decisions seems to be that the production 
of goods for the intention of sending them to another State, if 
that intention be clearly expressed in the agreement or 
articles under which the production is carried on, will subject 
the business to Congressional control. To that extent a law 
requiring the Federal incorporation of companies would be 
effective. It might be necessary to secure a State charter for 
the doing of business which is beyond the control of Congress. 

As far as Congress has this power of incorporation, it can 
exercise it exclusively — prohibit the corporations from en- 
gaging in interstate commerce except under charters granted 
under Federal law. For the general government and the laws 
enacted by Congress are supreme. It has been frequently 
decided that the authority of Congress in matters pertaining to 
interstate commerce is paramount.! 

Nor could the State exclude from its limits the corporation 
chartered by Congress. The right of a State to refuse to allow 
a foreign corporation to do business was thus stated by Justice 
White: ‘* The principle that the right of a foreign corporation 
to engage in business within a State other than that of its crea- 
tion, depends solely upon the will of such other State, has been 
long settled, and the many phases of its application have been 
illustrated by the decisions of this court. Whilst there are ex- 
ceptions to this rule, they embrace only cases where a corpora- 
tion created by one State rests its right to enter another and to 
engage in business therein upon the Federal nature of its busi- 
ness. As, for instance, where it has derived its being from an 


? See, among other cases, Gibbons land, 12 Jd. 419; Leisy v. Hardin, 185 
v. Ogden, 9 Wheat. 1; Brownv.Mary- U.S. 100. 
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act of Congress and has become a lawful agency for the per- 
formance of governmental or quasi-governmental functions or 
where it is necessarily an instrumentality of interstate commerce, 
or its business constitutes such commerce, and is, therefore, 
solely within the paramount authority of Congress. In these 
cases, the exceptional business is protected against interference 
by State authority.1 

In McCulloch v. Maryland, ? the question arose as to the right 
_ of the State to tax the United States Bank. In holding the law 
levying the tax unconstitutional, the principle of Federal 
supremacy and the right of the United States to protect corpo- 
rations of its own creation, was thus stated by Chief Justice 
Marshall: ‘‘This great principle is that the Constitution, and 
the laws made in pursuance thereof, are supreme; that they 
control the constitution and laws of the respective States, and 
cannot be controlled by them. From this, which may be almost 
termed an axiom, other propositions are deduced as corollaries, 
on the truth or error of which, and on their application to this — 
case, the cause has been supposed to depend. These are: 1st. 
That a power to create implies a power to preserve. 2d. That 
a power to destroy, if wielded by a different hand, is hostile to 
and incompatible with these powers to create and to preserve. - 
3d. That where this repugnancy exists, that authority which is 
supreme must control, not yield to that over which it is 
supreme.”’ 

While this may be true of corporations which are to be formed 
in the future, yet could the present corporations which, acting 
under State laws, are engaged in interstate commerce, be forced 
to come under the national law? There seems to be no reason 
why Congress could not so force them. No constitutional pro- 
vision stands in the way of Congressional action of this kind. 
That Congress has omitted or neglected to exercise powers 
granted it by the Constitution gives no person the right to as- 
sume that it will never exercise them. One has no vested right 
to enjoy franchises conferred upon him by State authority when 
Congress chooses to assert its paramount right. It is true that a 


1 Hooper v. California, 155 U. S. 648. 2 4 Wheat. 316. 
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corporate charter is a contract between the corporation and the 
State granting it, but the prohibition upon laws impairing the 
obligation of contracts applies to the States alone, not to Con- 
gress. It could hardly be claimed that the assertion of an 
unused power by Congress was not ‘* due process of law.”’ 

When the national government again took up the control 
of banking corporations, which it had relinquished in 1836, 
it wished no interference on the part of the State banks, as far 
as the issuing of paper money was concerned. No direct pro- 
hibition was placed upon the money of the State banks, but an 
equally effective means of suppression was found in the levying | 
of a tax or ten percentum on all notes issued by them. The 
constitutionality of this law was, of course, soon tested, and the 
matter was considered by the Supreme Court in the case of 
Veazie Bank v. Fenno.! One ground of objection to this tax 
was that it was so excessive as to impair the franchise granted 
by the State. The opinion of the court, given by Chief Justice 
Chase, after stating that Congress has the undoubted right to 
provide a circulating medium for the country, proceeds as 
follows : — 

‘* Having thus in the exercise of undisputed constitutional 
powers, undertaken to provide a currency for the whole country, 
it cannot be questioned that Congress may constitutionally 
secure the benefit of it to the people by appropriate legislation. 
To this end Congress has denied the quality of legal tender to 
foreign coins, and has provided by law against the imposition 
of counterfeit and base coin on the community. To the same 
end, Congress may restrain by suitable enactments, the circula- 
tion as money of any notes not issued under its own authority. 
Without this power, indeed, its attempts to secure a sound and 
uniform currency for this country must be futile.’’ 

The effect of this decision is obvious. It means that Con- 
gress can tax out of existence any corporation which enters 
upon the sphere of Federal control. And the power to impose 
a tax which renders a profitable continuation of a business 
impossible, is as effective as the power to prohibit that business 


1 8 Wall. 533. 
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altogether. As Justice Nelson pointed out in his dissenting 
opinion in the case just considered: ‘It is true that the pres. 
ent decision strikes only at the power to create banks, but no 
person can fail to see that the principle involved, affects the power 
to create any other description of corporations, such as railroads, 
turnpikes, manufacturing companies and others.’’ 

The case of the national as against the State banks is the 
only one in which this question has been presented to the courts, 
for it is almost the only instance in which the general govern. 
ment has exercised its sovereign prerogative of chartering cor- 
.porations. But there is no reason why the question should be 
differently decided if Congress should attempt to bring within 
its control other corporations engaged in interstate commerce. 
State banks have ceased to exist as far as issuing money is con- 
cerned. If a bank wishes to have its own currency, it must in- 
corporate under the national law. Much the same thing would 
happen if Congress, in order that it might the more effectively 
control interstate commerce, should require that all railroads en- © 
gaged in interstate commerce secure a charter from the govern- 
ment. It would not be necessary to test the question of an abso- 
lute prohibition, for a tax levied in some indirect manner would 
be just as effective. 

The theory as here set out is intended only as a suggestion as 
to the power of Congress over the ‘‘trusts.’’ All that any 
student of the question can do is to suggest. That constitutional 
law is not an exact science is seen by the numerous cases in 
which the Supreme Court reverses the decision rendered by the 
able judges constituting the Circuit Court of Appeals or is itself 
divided in opinion. If there is any merit in the suggestions 
here made Congress has not exhausted its power over corpora- 
tions and interstate commerce by the passage of the Sherman and 
Interstate Commerce Acts. There still remains a wide field into 
which national regulation of commerce and industry can be ex- 
tended. The result of such regulation is, of course, problem- 
atical, and its wisdom has not been considered here; but there 
seems to be nothing to prevent a trial of the experiment of a 
national incorporation act. 


JOHN BELL SANBORN. 
MapiIson, WISCONSIN. 
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THE RIGHT OF LANDOWNERS TO DEFLECT UPON 
THE LANDS OF OTHERS WATERS OVERFLOWING 
FROM WATER-COURSES. 


Waters on the surface of the earth are ordinarily divided into 
two classes: surface waters and water-courses; and rights in 
them and duties with reference to them determined by tolerably 
clearly defined rules formulated with reference to this classifica- 
tion. Thus, when a case is to be considered involving rights or 
duties in waters, the first ‘question is, shall the water involved 
in the case be classed as a water-course or as surface water? 
And this question being answered, the rules applicable to the 
class in which the water is placed are invoked for a decision 
of the case. These rules vary, more or less, in different juris- 
dictions ; but in general the decisions may be said to follow one 
of two lines of authorities, — supporting, on the one hand, the 
common law, or, on the other, the civil law rule. It may well 
be questioned whether the term ‘* common law”’ is not a misno- 
mer, when used of the principles applied under that designation — 
especially to surface waters — but it is not our purpose now to 
enter more fully into these rules or their designation. 

Naturally, of course, the most fruitful field of litigation is not 
over those waters which fall clearly within one or the other of 
the classes named above. Controversy most frequently arises 
over the classification of waters which are near the dividing line 
between the two. The courts have said that each case must 
stand upon its own facts, but the general principles to be applied 
to these facts are now, in the main, clearly established. Certain 
waters, however, over which, in the early history of the country, 
there was little occasion for controversy, have recently, with 
thicker settlement and greater development, given rise to con- 
siderable contention among litigants and more confusion and 
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disagreement among courts. These are the flood or freshet 
waters from rivers and other streams which, at periods of greater 
or less frequency, rising from excessive rains, overflow their 
banks and spread beyond their proper channels over the adjacent 
bottoms or lowland. When these bottoms were covered only 
with timber and other natural growth, the water had practi- 
cally no effect upon the land, over which it flowed, and 
no one cared for what effect there might be. But when 
these lowlands, so rich and fertile and valuable for agri- 
culture, were cleared and put in cultivation, the water 
from these overflows encroaching in greater quantities 
in the absence of the impediment of timber and under- 
growth has done much damage to growing crops, and, passing 
with accelerated flow over the soil loosened by agriculture, has 
eroded and washed it away, damaging very considerable tracts, 
and threatening, in a comparatively short time, to render them 
unfit for cultivation. Naturally, then, the owner of these lands 
will desire to protect himself against these overflows, though ° 
they may recur only once a year or at even greater intervals of 
time. And when this protection is accomplished, not by levees 
along the river bank to confine the river to a narrow channel (a 
measure impracticable unless undertaken along the length of the 
river by the State or by co-operation of landowners), but by 
dikes raised along the landowner’s lines to ward the water from 
his land, it not infrequently happens that one owner’s protection 
results in backing up the water to a greater depth and fora 
longer time upon the land of another. Litigation then arises 
over the right of the landowner thus to interfere with the flow 
of flood water from a water-course, and the courts have very 
generally (but surely very unwisely ) sought to bring these waters 
within one of the two classes already established by them and to 
apply the rules founded upon this classification. The result has 
been great difference and no little confusion. 

As illustrating this confusion we note some authorities: — 

In 24 Am. & Eng. Enc. of Law,! it is said: ** It has been held 
that waters which have overflowed the banks of astream or river 


1 Pp, 908. 
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in times of freshet, in consequence of the insufficiency of the 
channel to hold them and carry them off, are surface waters 
within the meaning of rules of law relative to such waters.’ But 
the law is by no means so clear and well established as one might 
be led to suppose from reading this. 

The courts of Indiana (in which State prevails the rule that 
the owner of land may protect himself, in a reasonable 
way, from surface waters, even to the damage of adjacent 
land) have clearly held overflow water to be surface water 
within the meaning of this rule. In the case of Taylor v. 
Fickas,? suit was brought against the owner of land in the 
Ohio river bottom who had planted a row of trees along 
the upper line of his land, which, the petition averred, 
caught and held driftwood and backed up the water upon 
plaintiff's land. It was averred that these tracts of land have been 
and are subject to be overflowed and that during times of high 
water, water flowed over them with a strong and rapid current 
varying in depth from two to ten feet. The court discusses the 
distinction between surface waters and water-courses, approves 
the (so-called) common law rule that a landowner may protect 
his land from surface water even to the damage of adjacent 
lands, holds the overflow water in question to be surface water, 
and denies plaintiff’s right to any recovery. 

This decision seems to have been consistently followed by 
Indiana courts. Shelbyville &c. Co. v. Green,® where it is held ¢ 
that levees may be constructed to protect against flood water if 
’ the channel of the stream is not obstructed; Jean v. Penn. Co.,5 
where it is held that flood water of a river may be treated as 
surface water within the rule which permits the landowner to 
protect himself against such water; C. & V. R. Co. v. Stevens,*® 
citing Taylor v. Fickas,7 and approving the rule governing the 
landowner’s conduct in guarding his possessions against the 
encroachment ‘‘ of surface and flood waters from without.”’ 


1 Citing cases from Indiana, Iowa 5 Decided Jan. 13, 1894, 25 L. R. 
and Missouri. A. 531, note. 

* 64 Ind. 167; 31 Am. Rep. 114. * 78 Ind, 278; 38 Am. Rep. 144. 

3 99 Ind. 205. 1 Supra. 

‘25 L. R. A. 581, note. 
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In Missouri, where there is a statutory provision adopting the 
common law where not in conflict with the constitution or 
statutes, two early cases,! class overflow water with surface 
water, and uphold the landowner’s right to drain such water 
from his land in such a way as may suit him, provided he does 
so in a usual and careful manner.? But in Shane v. Kansas 
City &c. R. Co.,* a suit for damage to land in the Missouri river 
bottom, the court, still treating overflow water as surface 
water, adhere to the civil law doctrine of dominant and servient 
estates, the right of the former to drain surface water upon the 
latter and the obligation of the latter to receive such surface 
water without obstruction. The opinion cites the case of McCor- 
mick v. Kansas City &c. R.,* and states that-it adopts ‘* the prin- 
ciples decided in Pennsylvania, * * * said to be traced to 
the civillaw, but from’whatever source derived, in our judgment, 
based upon sound reasons of equity and justice.’’ There isa 
vigorous dissenting opinion in this case, by Mr. Justice Hough, 
who contends for the ‘‘common-law rule on this subject,” 
first, on the authority of decisions, then on the ground of the 
adoption of the common law by legislative act.5 Jt is to be 
noted that there is no question or issue between Judge Hough and 
the majority of the court upon the classification of the overflow 
water as surface water ; it is assumed in both majority and dis- 
senting opinions that the water in question is surface water and 
the difference is over the question of whether the court shall adhere 
to the ** civil law rule’’ or the ** common law.’’ In the later 
case of Abbott v. Kansas City &c. R. Co.,® the court returns 
to the ‘‘ common-law rule’’ ‘* so often and repeatedly approved 
by this court, without division, in all its earlier and later deci- 
sions; ’’ Mr.Chief Justice Hough taking the occasion to say, in 
concurring: ‘‘ I adhere to the views expressed by me in my dis- 
senting opinion in the case of Shane v. Kansas City &c. R. 


1 McCormick v. Kansas City &c. 3 75 Mo. 278; 36 Am. Rep. 480. 
R. Co., 57 Mo. 438; and Hosher v. 470 Mo. 359, a second appeal of 
K. C., St. J. & C. B. R. Co., 60 Mo. the McCormick case cited above. 
829. 5 86 Am. Rep. 490-492. 
2 This limitation is, or ought to be 6 88 Mo. 271; 58 Am. Rep. 581. 
enforced in every case and in every 
jurisdiction. 
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Co.,! which I think are approved by the foregoing opinion.’’ 
Pertinent to our inquiry are the expressions of the court in this 
last case: ‘*‘ We assume that the waters in question, over- 
flowing as they did the banks of the creek, in consequence of 
the insufficiency of the natural channel of the same to hold and 
carry off, through the bottom, are ‘ surface waters’ within the 
meaning of that term, as used and defined in the books and 
authorities on that subject.” * * * ‘In these assumptions 
we think we are fully authorized and justified by all the earlier 
and later as well as the best considered adjudications of this 
court. These positions are, we think, equally well fortified by 
the standard common-law text-writers on this subject.’’ ? 

Missouri then can be classed among the States which hold 
overflow waters to be included in the classification of surface 
water. 

So also may Iowa,* Washington,‘ and Kansas.5 

The rule in Arkansas is perhaps not well settled, although in 
the case of Little Rock & Ft. Smith R. Co. v. Chapman,’ it is 
said: ** This is a case of surface water. There is no stream 
with any defined banks. A broad swale or depression of land, 
with very little difference in level, lies parallel with the river 
bank. It has a gradual slope downwards, by which the rain 
water which falls upon and near it, and the occasional overflows 
of the river, are slowly carried in and over the soil, to a break in 
the river bank. It is from a half to three-quarters of a mile in 
length, and belongs to a number of proprietors.’’’ While the 
court seems to entertain no doubt that the water obstructed in 
this case is surface water (it is to be noted thatif the test of the 
animo revertendi, hereafter noticed, be applied, it would not be 
surface water), in the later case of Baker v. Allen,* while citing 


171 Mo. 253; s. c. 86 Am. Rep. 480. 


2 See also James v. St. Louis &c. 
R. Co., 84 Mo. 151; Schreider v. Mis- 
souri Pacific R. Co., 29Mo. App. 68; 
and Cox v. Hannibal &c. R. Co., 74 
8. W. Rep. 859. 

Morris v. City of Council Bluffs, 
67 Lowa, 348; 56 Am. Rep. 843. 


4 Cass v. Dicks, 14 Wash. 75; 58 
Am. St. Rep. 859. 

5 Missouri Pacific R. Co. v. Keys, 
55 Kan. 205; 49 Am. St. Rep. 249. 

* 39 Ark. 463; 43 Am. Rep. 284. 

™ The italics do not occur in the 
opinion. 

® 66 Ark. 271; 50 S. W. Rep. 512; 
74 Am. St. Rep. 93. 
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the Chapman case, the court is careful to state that in the Baker 
case ‘*it was not shown that the levee caused injury by holding 
back the flood waters which came from the river. The injury, 
if any, arose from the obstruction of ordinary surface water 
only.”’ 

On the other hand, the courts of Minnesota, Georgia,? 
Nebraska,? Ohio,‘ and Texas,® have refused to recognize over- 
flow water as surface water, but hold it to be a part of the water- 
course, for the obstruction of which an action will lie. The 
leading cases in this line of authority are Crawford v. Rambo, 
and O’Connel v. East Tennessee &c. R.Co., and the latter states 
more fully and clearly than any other the position taken : — 


Thus it is material to consider whether the overflow as above stated igs 
properly classed with surface water. This depends upon the configuration of 
the country and the relative position of the water after it has gone beyond the 
usual channel. If the flood water becomes severed from the main current, or 
leaves the stream never to return, and spreads out over the lower ground, it 
has become surface water. But if it forms a continuous body with the water 
flowing in the ordinary channel, or if it departs from such channel animo rever- — 
tendi, presently to return, as by the recession of the water, it is to be regarded 
as still a part of theriver. The identity of a river does not depend upon the 
volume of water which may happen to flow down its course at any particular 
season. The authorities hold that a stream may be wholly dry at times with- 
out losing the character of a water-course. So, on the other hand, it may have 
a ‘flood channel’’ to retain the surplus waters until they can be discharged 
by the natural flow. The low places on a river act as natural safety-valves in 
times of freshet, and the defendant claims the right to stop up one of these 
without liability for ensuing damage. 


We think the court was unfortunate in its choice of an illus- 
tration by way of parallel; for if the existence and extent of a 
water-course cannot be tested by the amount of water flowing 
in it in times of drought, is it not equally unreasonable to say 
that the test shall be the amount of water flowing in times of 
unusual flood? One contention is as extreme as the other. 


1 Byrne v. Minneapolis &c. R. Co., 8 Chicago &c. R. Co. ». Emmert, 53 
88 Minn. 212; 8 Am. St. Rep. 668. Neb. 237; 68 Am. St. Rep. 602. 
2 O’Connel v. East Tennessee &c. 4 Crawford v. Rambo, 44 Ohio St. 
R. Co., 87 Ga. 246; 18 L. R. A. 397; 282. 
27 Am. St. Rep. 246. 5 Sullivan v. Dooley, 73 S. W. Rep. 
82, 
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The confusion arising out of the effort to make an absolute 
classification of overflow waters as surface water or as part of 
the water-course is apparent from a consideration of the above 
decisions; but there are some cases which are so plain that they 
might safely be treated as cases of surface water. As, for 
instance, when the water of a stream overflows and spreads out 
over the surface of lowlands and runs in different directions in 
swags and flats without any definite channel,! and particularly 
where it runs and spreads itself over the adjacent country away 
from the river.? But to class as surface water all overflow of a 
water-course out of its well-defined channel, even though that 
overflow may extend on each side for a mile or so over adjacent 
lowlands, from two to ten or twenty feet deep, flowing in the 
general direction of the water-course and, it may be, reverting 
to the channel at a lower point or flowing into a lake, bay or 
gulf or other outlet near the point of outlet of the channel 
proper, is, it seems to us, straining very much the definition of 
surface water. But, on the other hand, to say with the courts of 
Minnesota, Georgia, Ohio, Nebraska and Texas that such overflow 
1s properly a part of the water-course, is an even more outrage- 
ous straining of the definition of a water-course. Looking at 
consequences and at natural justice, at the demands of agricul- 
. tural development and improvement, the cases holding that 
overflow waters are surface waters and may be fought off as a 
common enemy have reached the more satisfactory result. The 
courts of Indiana and Missouri particularly refer to the great 
detriment that would- result to the vast alluvial regions so gene- 
rally level and subject to occasional inundations bordering upon 
our great rivers, if the owners of these lands could protect 
themselves against these overflows only at the risk of respond- 
ing in damages to some adjacent landowner; as do also the 
courts of Louisiana, California and Mississippi in the cases 
which will be noticed hereafter. Errors of both these lines of 
decisions might have been avoided, as they have been avoided in 
some jurisdictions, by frankly admitting that overflow waters of 
rivers and running streams are in a class by themselves and can- 


1 Munkres v. Kansas City &c. R. 2 St. Louis &c. R. Co. v. Schneider, 
Co., 72 Mo. 514, 30 Mo. App. 620. 
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not be governed by the rigid rules governing water-courses, on the 
one hand, nor by those applied to surface waters, on the other, 

In California where the civil law rule denying to a landowner 
the right to turn aside surface water proper has been estab- 
lished,! it is held that overflow water from a river may be kept 
from land at a distance from the river by a barrier or embank- 
ment, although this may set it back upon land nearer the river,? 
In McDaniels v. Cummings the court says: — 


In that case ° this court adopted and applied to the flood waters of our large 
rivers the principle laid down in the English case of Rex v. Sewer Comrs,,é 
with respect to the waters of the sea, viz., that they are common enemy 
against which every man has a right to defend himself, regardless of the fact 
that the barriers he erects for the protection of his land may cause the flood to 
rise higher, or flow with greater force upon his neighbor. We think this is 
the true principle to apply to the case of parties in the relative situation of 
the plaintiff and defendant here, especially in view of the policy of all our State 
legislation respecting our overflowed lands. If the owner of the land next to 
the river will not, either by himself, or in combination with those behind 
him, erect a levee on the bank, he ought not to be allowed to prevent them 
from protecting themselves merely because by so doing they prevent his higher 
land from being drained of the flood waters as rapidly as it otherwise would be. 
Because his land may be cultivated without artificial protection, he ought not 
to be allowed to prevent others from using proper means to make their lands 
productive; and what is true of the owner of the river bank is true in the same 
sense of each successive owner back of him. It is the interest of ali to com- 
bine and share the expense of placing a levee on the bank, by which all will be 
protected; but if those in front will not co-operate with those behind, and will 
do nothing or themselves, they must not be allowed to stand in the way of 
those whose ne. ~sities compel them to act. 


The court expressly distinguish such flood waters from sur- 
face waters proper. ; 

It is to be noted that the California court does not extend 
this principle to seepage water escaping from a levee along the 
river, but classes this latter as surface water which must not be 

obstructed. 


1 Under misapprehension of the Cal. 125; McDaniels v. Cummings, 83 
court which intended to give astate- Cal. 515; 8 L. R. A. 575. 
ment of the common law rule, as said 8 Referring to Lamb v. Reclama- 
in McDaniels v. Cummings, 83 Cal.515; tion District. 
8 L. R. A. 577. 48 Barn. & C. 355. 
2 Lamb v. Reclamation District, 73 5 Gray v. McWilliams, 98 Cal. 57; 
21L. R.A. 598. 
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So also, in Louisiana, where prevails the civil law rule forbid- 
ding obstruction of the flow of surface water, the court holds 
that embankments against overflowing rivers may lawfully be 
erected, stating that such is the civil law, and that one cannot 
claim damages for injuries to which he has contributed by his 
culpable indolence in refusing to aid the common object of 
fighting off flood water.1 

By the Supreme Court of Mississippi it is said :? — 


It cannot be the law, however, in this State, that the flood waters of the 
large streams which are within or along the borders of this State are to be 
dealt with as the waters of a stream, not to be obstructed, impeded or turned 
aside under any circumstances, except upon condition that the persons so 
doing shall respond in damages for all injury sustained by another riparian 
owner. * * * If the waters of the Mississippi river, which at flood some- 
times spread in width from twenty to forty miles, and flow in a continuous 
and unbroken body down the valley, are to be dealt with as the waters of a 
stream, and the whole valley is to be given up as the course-way of the 
stream, the most fertile portion of our State may at once be abandoned. 
From Memphis to Vicksburg, and from the foot-hilis to the river, there is not 
a square yard of land that was not deposited by the overflowing waters of the 
river. If the course usually pursued by the ordinary flood waters is the 
channel of the stream, the whole valley is the channel. It is evident that to 
so declare would be to announce as a positive rule of law, and as an indis- 
putable fact, that whichis not true, and which, if put into practical operation, 
would relegate prosperous and fertile districts to the condition of a wilder- 
ness. There are farms innumerable, and railroads, villages, towns and cities 
situated in a water-course, if the usual flow of the flood waters of the Missis- 
sippi river mark and define the course of that stream. It is manifest that to 
apply the strict rules of law controlling in cases of streams and the obstruc- 
tions thereof to such a river and to such conditions is, in the very nature of 
things, impracticable and impossible. Calling these overwhelming floods surface 
or channel water for the purpose of dealing with them under rules applicable to 
entirely different conditions, advances us no step in the solution of the question 
involved. We must deal with things,and not names, and conditions inherently 
and radically different cannot be assimilated by mere terminology. 


The solution of the problem reduces itselt to an adjustment 
of mutual rights and duties based on the fundamental principle 
that a man may deal with his own as he pleases, subject to the 
limitation that he must use his own so as not to cause unneces- 
sary injury to another. We must (as the Mississippi court has 


1 Mailhot v. Pugh, 30 La. Ann. ® Kansas City &c. R. Co. v. Smith, 
1359, 27 L. R. A. 764. 
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said) lay aside the attempt to settle the question by application 
of particular rules and principles which have been established 
for different conditions. Two men own adjacent lands equally 
(or, it may be, unequally), subject to encroachments of overflow 
water in time of extraordinary rises in a neighboring stream; 
one man, desiring to protect himself from recurring damage of 
these overflows in the destruction of crops and property or the 
erosion of his land, has the energy to take steps to that end; 
his neighbor, unable to foresee or too indolent to prevent the 
future recurring and augmenting damage, or, it may be, enjoy- 
ing the benefit of slightly higher land, refuses to join in an effort 
for their common advantage. Must the first then hold his hands 
and see his property destroyed and his land eventually converted 
into a slough or bayou and lost to him entirely, under the 
penalty of liability in damages to his indolent neighbor if he 
fends water from his land? Shall it not be, rather, that if the 
second will not join in the attempt to secure their common pro- 
tection, he will not be heard to complain of damage to him from . 
his neighbor’s proper and careful works for his protection? On 
the one hand the result is great damage to, perhaps total loss of 
property of one, while on the other there is divided expenditure, 
and development and improvement of the country. One rule 
discourages enterprise and promotes selfishness, the other makes 
for progress and general welfare. 

We believe the correct reasoning and rule is that of the courts 
of California, Louisiana and Mississippi; and that the correct 
result has been reached (though on erroneous grounds) by the 
decisions in Missouri, Indiana, Washington and Kansas; while 
the courts of Georgia, Ohio, Minnesota, Nebraska and Texas 
have (by reasoning equally faulty) reached a conclusion, the 
injustice and hardship of which are more deeply impressed upon 
one by wider investigation and fuller consideration. 

This discussion would not be complete without a notice of the 
English authorities, which are discussed at length by Mr. 
Justice Lumpkin in O’Connel v. East Tennessee &c. R. Co. 
These authorities are in accord with the Georgia rule, basing 
their conclusion upon the right of riparian owners to have, and 
their duty to allow waters to flow as they anciently and natur- 
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ally have done.!_ To the case-lawyer or the judge who bases his 
decision solely on precedent, these cases might seem to add to 
the weight of the authorities against the rule for which we con- 
tend. But we think conditions in England are so materially 
different from those in our own country that these decisions 
should carry little weight here. England’s rivers are compara- 
tively unimportant, and her agricultural lands subject to dam- 
aging overflows from them are, in area and value, as nothing 
compared with our vast and fertile ‘* bottoms ’’ and lowlands. 
J. L. Locxerr. 


STAMFORD, TEXAS. 


1 Rex v. Trafford, 1 Barn. & Ad. L. R. 7 Eq. 387; 20L. T. (x. 8.) 64; 
874; Menzies v. Breadalbane, 8 Bligh. Mason v. Shrewsbury & H. R. Co., 
(N. 8.) 414; Atty.-Gen. v. Lonsdale, L.R.6Q. B. 581. 
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NOTES. 


‘Tse Twenty-FirtH ANNUAL MEETING oF THE AMERICAN Bar Asggo- 
oration. — The American Bar Association held its twenty-fifth annual 
meeting at the Hot Springs of Virginia, on August 26th, 27th and 
28th, under the presidency of Francis Raw iz, of Pennsylvania, one of 
its original founders. The meeting was well attended, and was in all 
respects successful. 


SKETCH OF THE AMERICAN Bar ASSOCIATION. 


We subjoin the following sketch of the American Bar Association 
which formed the opening portion of the President’s address: — 


This meeting marks the twenty-fifth year — the quarter century — of the life 
of the American Bar Association. It was organized on August 21st, 1878, in 
a small courtroom in Saratoga Springs. The attendance was not large; only 


seventy-seven members of the bar were present; but many of them were 
men of power and recognized leaders of the profession. The call for the 
meeting was tentative. It was merely ‘‘to consider the feasibility and 
expedience of establishing an American Bar Association.” It was suggested 
“that a body of delegates, representing the profession in all parts of the 
country, which should meet annually, for a comparison of views and friendly 
intercourse, might be not only a pleasant thing for those taking part in it, 
but of great service in helping to assimilate the laws of the different States, in 
extending the benefit of true reform and in publishing the failure of 
unsuccessfal experiments in legislation.” 

The movement was inaugurated by SIMEON E. BaLpwIn, of New Haven, 
Connecticut, and to him we may ascribe the title of ‘‘The Founder of the 
American Bar Association.” 

Saratoga was chosen as the first meeting-place for reasons which, in part, 
pertained to the South. It was the usual summer resort of many eminent 
Southern lawyers, and many of them took part in the first meeting: Rose, of 
Arkansas; Bristow, of Keatucky; Semmes, Bayne and Hunt, of Louisiana; 
Latrobe, Fisher and Hinkley, of Maryland; Broadhead, Hitchcock, and Hen- 
derson, of Missouri; and Page, of Virginia. And the same consideration, in 
part, retained Saratoga for many years as the yearly place of meeting of the 
association, and to successive meetings came Tucker, of Virginia; Lawton, 
of Georgia; Stevenson and Preston, of Kentucky; Howe, of Louisiana; 
and many other men of like eminence in the profession. To the 
Southern bar in a peculiar sense is due the success of this Association. 
Of the first ten presidents including the president of the Conference 
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six were members of its bar of the south, and in attendance at the 
annual meetings and in the real work of the association the same bar has had 
its proportionate, perhaps more than its proportionate, representation. To- 
day we come to meet the Southern bar on its own soil. May the coming and 
what we do here be auspicious for the fature welfare of the American Bar 
Association. 

The foundations of the association were wisely and firmly laid. Its corner- 
stone was the advancement of the profession and the good of the public. Its 
methods were conservative. Selfish interest or desire of personal gain were 
never permitted to interfere with its work or to retard its growth in power 
and influence. It is a notable and it was a fortunate fact that for the first 
ten years —the formation years— three members served continuously on the 
executive committee. Where all contributed so much, it would seem almost 
invidious to mention the names of but a few, but I shoald not relate truly of 
the history of the association, if I failed to ascribe a chief part of its success 
to Edward Otis Hinkley, of Maryland; Luke P. Poland, of Vermont; and Simeon 
E. Baldwin, of Connecticut, members of the executive committee from 1878 
to 1887. Constantly, in season and out of season, and always with unfailing 
devotion, and wisely, they worked along safe and conservative lines in building 
up the association upon a firm and enduring foundation. 

I shall not attempt to rehearse all that we have accomplished in these twenty- 
five years. This was most eloquently done three years ago by Senator Man- 
derson in his address as president. He told you of the line of eminent lawyers 
who had been its president and of their invaluable contributions to our legal 
literature. He spoke of the leaders of the bar, who have, in successive years, 
delivered the annual address before you and of the hundred papers read before 
you covering nearly the whole field of jurisprudence. He spoke in fit terms 
of the work of the association in the field of legal education which, as he said, 
“* has brought about a more thorough system of instruction, a higher standard 
in our law schools, a more careful scrutiny of the capacity of applicants for 
admission to the bar,’ of which Mr. Choate declared that “ this development 
of professional education and training is the best fruit yet born from the care- 

ful studies and labors of the Association.” 
_ He referred in high commendation to the benefits wrought to the community 
in securing uniform laws on subjects closely and intimately related to the every - 
day life of our people. 

There are other services to which I may well refer. 

The association mainly brought about the changes made in 1891 in the Fed- 
eral Judiciary, by which that important branch of public service was fully 
equipped to meet the public needs of the time, and those greater needs which 
& certain tendency to centralization developed by the events of the last ten 
years. 

The work of the Section of Patent Law has placed on the statute books im- 
portant and needed reforms in the patent law, and it is laboring on other 
reforms of equal or greater importance. 

An event of the first importance in a national and even in an international 
Sense, was the address of the Lord Chief Justice of England before this asso- 
ciation. That he crossed the ocean to make it possible only because there 
was here an authoritative association of the bar, before whom he could plead 
for the application to international law of principles of the highest morality 
in the effort to bring about an era of peace among all the people of the earth. 
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It was significant that English statesmen of both political parties, when jt 
became known that he had received our invitation, urged upon him the im. 
portance of accepting it, as a high opportunity to aid in the promotion of friend. 
ship between the two nations. 

To his appearance among us and to his eloquent oration on Internationa) 
Law and Arbitration, I attribute very largely the development and growth of 
the relations which now exist between Great Britain and the United States, 
And this he accomplished a short year after the strain and tension of the Venez- 
uelan question seemed destined to separate the two nations, perhaps for years 
to come. And more than that — though that was much, Lord Russell gave an 
enormous impulse, I believe, to the movement towards the peace of nations 
which, not long afterwards, received expression in the Hague Conference, 
High services both to the cause of human progress. 

The objects of this Association ‘‘to advance the science of jurisprudence, 
promote the administration of justice and uniformity of legislation throughout 
the Union, uphold the honor of the profession of the law, and encourage cordial 
intercourse among the members of the American bar,’’ we have accomplished 
in full measure. And we have done much indirectly and by example. When, 
in 1878, this association was organized, there was but a single State bar asso- 
ciation, and that with an existence of hardly a year. To-day there are forty- 
two State and Territorial bar associations, many of them, probably most of 
them, full of activities for the public good, and powerful to secure the objects 
at which they aim. The members meet annually, not merely to hear legal 
papers read and then return to their professional labors, but to discuss the 
things which may benefit the public; and when they separate they see to it that 
that which they have resolved shall forthwith be carried into effect. There are 
no more instructive pages in the last annual report of this Association than the 
twenty-four pages in which is set forth the summary of the proceedings of the 
State Bar associations in the United States. I believe that the work of this 
Association has led directly to the organization and maintenance of these associa- 
tions. To have done this would alone be ample justification of its entire 
existence. 

Our past is secure. The work which has been done stands and will stand. 
The future is equally secure if we keep up the high ideals of professional honor 
and duty and of public service in which this Association was founded and in 
which it has been maintained for the twenty-five years of its life. 


Under the constitution of the association, the address of the presi- 
dent must communicate the most noteworthy changes in American 
statute law during the preceding year. The vast volume of legisla- 
tive activity during the preceding year was comprised in no less than 
17,000 printed pages. To make a summation of this was necessarily a 

‘matter of great labor, and it was not and could not have been brief. 
Much ot was, however, very interesting, and it was told in an inter- 
esting manner. The want of time and space has prevented us from 
printing either a portion or a synopsis of it in this issue; but we hope 
to print some notable portion of it hereafter. 
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Tue Bankruptcy Law. 


The report of the Committee on Commercial Law contained the 
following gratifying statement : — 


At the meeting of the association at Saratoga last year your committee, in 
pursuance of the command of the association given at the meeting the year 
before, submitted a report upon the Bankruptcy Law advocating certain crucial 
amendments thereto. We advocated especially amendments to the provisions 
of the law relating to involuntary bankruptcy, our object being to secure the 
amendment of the statute so that it would be a creditor’s law as well as a 
debtor’s law —a law which would enable the creditor to protect his interests 
as against an insolvent debtor as well as enable the debtor to be discharged 
from his debts. We advocated also the extension of the generally admirable 
administrative provisions of the law so as to assure both to the debtor and the 
creditor the economical, efficient and fair distribution of all bankrupt estates 
among the parties entitled to distributive shares therein. The association 
showed its appreciation of the work of your committee by indorsing unani- 
mously aud without amendment the committee’s recommendations and adopt- 
ing the committee’s report. Armed with the indorsement and approval of its 
report by the American Bar Association, your committee turned its batteries 
upon Congress, and, in connection with the representatives of commercial 
bodies interested, appeared repeatedly before the judiciary committees of the 
Senate and the House, urging the legislation to which the association stood 
committed. We are happy to be able to report that success has crowned our 
efforts. The bill amending the bankruptcy law, passed during the last session 
or Congress, contains the essential features of your committee’s recommenda- 
tions. In some particulars it did not go to the full extent of what we recom- 
mended, and we believe the bill can be still further advantageously amended, 
but the amendments adopted went far enough to change the entire character of 
the Bankrupt Law, and, in the judgment of your committee, to give assurance that 
the Bankruptcy Law will remain —in substantially its present form —a per- 
manent part of the jurisprudence of the United States. We believe that the 
end attained is worth all the labor it cost. 

Your committee found that the recommendation of the American Bar Asso- 
ciation upon any subject relating to jurisprudence has a most potent influence 
with our national legislature. On many subjects the recommendations of the 
association were adopted without question, and on all subjects they were given 
the most careful consideration. Our experience in the matter of bankruptcy 
legislation leads us to believe that the American Bar Association exercises a 
power for good and an influence for wisdom and conservatism far beyond what 
any of us has heretofore supposed. The American Bar Association repre- 
sents the bar of the nation, and the bar of the nation represents the 
nation’s highest intelligence, its wisest conservatism and its broadest patriot- 
ism. The American bar is now solidified and speaks through the American Bar 
Association as a unit. The American people and their representatives are ready 
to heed its views and to follow its lead. With power goes responsibility. Our 
association in exercising the one is ready to accept the other. 

We recommend that the Committee on Commercial Law for the ensuing 
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year be instructed to keep in touch with all proposed legislation on bankruptcy 
questions, and, whenever the opportunity occurs, to enforce the views and 
principles heretofore expressed and adopted by this association on the bank. 
ruptcy question. We do not think it wise affirmatively to agitate for further 
amendments at present. The amendments already adopted go far toward per. 
fecting the law, and the further amendments recommended will come naturally 
in good time as the country sees the necessity for them. 


The Committee on Commercial Law also made a remarkable report 
on the subject of 


CommeErciaAL Law anp Mopern ComMERCIAL CoMBINATIONS. 


This was a remarkable document, from the vigorous pen of Watrer 


S. Locan, of New York, the chairman of the committee. It was signed . 


by the following members of the committee, all of them lawyers of 
distinction: Wattrer S. Logan, Chairman; Henry Bupp, Garpiner 
LatHrop, GrorGe WHITELOCK, JoHN Morris, Jr. It was a discussion, 
covering eighteen printed pages, of sociological conditions as affected 
by the growth of capitalistic trusts and monopolies. It proposed the 
following three drastic remedies for such conditions, which we state 
in the language of the report : — 


1. We can tax them to death, or, if that is too radical a remedy, we can 
tax them until their growth and enlargement are impeded. 

2. We can compel them to render better and cheaper service. 

8. If necessary, the State itself can enter the industrial field as a producer 


and restore the force of competition to its former supremacy by becoming a 
competitor of the great trusts. 


This report, which, in accordance with the by-laws, had been printed 
and distributed among the members more than fifteen days prior to the 
meeting, had been read by some of them; and when Mr. Logan took 
the floor to explain its provisions, his speech created a veritable storm 
of mingled applause and dissent. The President felt obliged to call 
the time limit of ten minutes on him,— erroneously, we venture to 
think, because, as chairman of the committee, he had the right toa 
greater amount of time to explain the report. General Manderson, of 
Nebraska, a former president of the association, denounced the re- 
port in heated words, stating that he had read it with surprise and 
indignation. A call having been made for the formal reading of the 
report, Mr. Logan ascended the platform and read one of the ablest 
documents which had ever been presented before that association, and 
emphasized the statement therein contained, that either the lawyer or 
the demagogue must take the lead in solving the conditions therein 
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described, and that the people looked to the lawyer, and not to the 
demagogue, for aid in that regard. 

Several motions were made to recommit the report, with instruc- 
tions to report again next year. The report said nothing whatever 
about labor combinations, labor monopolies, labor trusts. It de- 
nounced capitalistic combinations, and even went so far as to mention 
Mr. Morgan and Mr. Schwab by name. But it was absolutely silent 
upon the question of the labor monopolies, the strikes, the boycotts, 
the murders, the dynamiting, the picketing, the walking delegate. 
Among the motions which were made with reference to this report, was 
one by Sermour D. Tuompson, of New York, which was to the effect 
that the first part of the report of the committee which related to bank- 
ruptcy legislation, be received and approved. This part of his motion 
was carried without dissent. The other part was that so much of the 
report as relates to ‘‘ Commercial Law and Modern Commercial Com- 
binations’’ be referred back to the committee with instructions to study 
the subject further, to include in their study the subject of labor com- 
binations, labor monopolies and trusts called labor unions or trade 
unions, and to report their conclusions at the next annual meeting. 
The direction to ‘* study the subject further’’ created shouts of 
laughter. It was supposed to imply that the committee had not 
studied the subject far enough, or that they made a callow report. 
Nothing of the kind was intended by the author of the motion, nor was 
it even imagined by him that his language could receive such a con- 
struction. He merely used the language which is generally used in the 
reports of the proceedings of foreign law societies and in the transla- 
tions of those reports, wherein subjects are constantly committed to 
sections or to committees for ‘‘ study.’’ He supposed that the members 
of the American Bar Association were sufficiently read in the pro- 
ceedings of other similar bodies to understand that fact. In this he 
was mistaken. One of the members who poses for a man of great 
learning and who has been an author of an institutional work on the law, 
denounced this language as insulting to the committee. At the sugges- 
tion of another member, it was modified by changing the word “ study ’’ 
to the word ‘‘ consider,’ a word which, it is submitted, means the 
same thing. : 

The debate had been twice adjourned and twice renewed. It had 
become heated, and the members were getting very tired of it. Mr. 
Morse, of New York, endeavored to read a few well studied remarks 
which he had reduced to writing, but that most excellent lawyer and 
his most excellent paper, were literally hooted down, and this 
in a body of gentlemen. Finally, Mr. Jupson, of St. Louis, arose to 
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calm the troubled waters. He objected to the form of language em. 
ployed in the resolution of Mr. Thompson of New York, in that it assumed 
that there were such things as labor combinations and labor trusts, de. 
signed unlawfully to monopolize the commodity of labor, and that we 
lawyers ought not to assume that there were any such things, — oh, no, 
(Parenthetically, it may be remarked that Mr. Jupson has lately repre. 
sented a great labor combination in a litigation before a Federal judge, 
in which he has been successful.) He therefore substituted the fol. 
lowing, which was adopted : — 


Resolved, That the part of the report of the Committee on Commercial 
Law relating to modern commercial combination be recommitted to the Com- 
mittee for the ensuing year, and that said committee be instructed to report 
specific remedies in legislative form for any unlawful combination which may 
threaten commercial intercourse. 


The subject thus goes back to a committee which we understand is 
constituted the same as the previous committee was. It goes back to 
them under general instructions which will permit them to make a report 
‘covering the whole field, or to dodge so much of it as relates to trade 
unions and labor monopolies if they see fit to do so; for they are under: 
no binding instructions to study that subject. 


It thus appears that, contrary to some of the statements in the daily 
press,! the American Bar Association took no action whatever on the 
merits of this report, but recommitted the whole subject to the same 
committee for further consideration and report. 


A to RevisE THE Laws or THE UNITED States RELATING 10 
Trape-Marks. 


The Committee on Patent, Trade-mark and Copyright Law made a 
report of a very practical nature, signed by Epwarp Werworz, the 
celebrated patent lawyer of New York City, not long since president of 
the association. This report contained the draft of a bill, in thirty-five 
sections, *‘ To Revise the Laws of the United States Relating to Trade- 
marks.’ It will be recalled that no special jurisdiction relating to 
trade-marks is conferred by the Constitution of the United States upon 
‘Congress, though such jurisdiction is conferred with respect to patents 
for inventions and copyrights of literary works. In dealing with the 
subject of trade-marks the committee had to keep this distinction con- 


1 The writer here alludes especi- man (?) wherein it is assumed that 
ally to an interview in the New York this report was adopted by the Ameri- 
Evening Post with a Minnesota states- can Bar Association. - 
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stantly in view, inasmuch as any attempt at legislation on the part of 
Congress dealing with trade-marks is merely an attempt at the pro- 
tection of a common law right, except so far as the subject relates to 
trade-marks in goods or commodities which are the subject of inter- 
state commerce. In the language of the report: — 


The purpose of the bill is to secure the registration in the United States 
Patent Office of all trade-marks in use by citizens of the United States or for- 
eigners selling their goods in the United States, and for this purpose it re- 
moves all restriction and jurisdiction of the Commissioner of Patents to reject 
applications for registration of trade-marks upon the grounds usually relied 
upon under the present act by that officer and his subordinates. 

The bill specifies in section 5 the grounds upon which an application may 
be rejected and limits the power of the Commissioner to reject applications on 
the following grounds: — 

(1) Immoral or scandalous matter. 

(2) Flag or coat of arms or other insignia of the United S tates, or any State 
or municipality, or of any foreign nation. 

(3) Marks identical with any registered trade-mark for the same class of 
merchandise. 

(4) Marks identical with any known trade-mark for the same class of 
merchandise, whether registered or not. 

(5) The mere name of an individual, firm, corporation or r association. 

(6) Words or devices merely descriptive of the goods with which they are 
used, or the character or quality of the same. 

(7) The name of a locality, unless coupled with a disclaimer admitting the 
Tights of others doing business in the same locality. 

Every other form or character of name, mark or device used by a manufac - 
turer, trader or other person, firm or corporation, as a trade-mark, may be 
registered and cannot be refused registration by the Commissioner of Patents. 
The fee for registration is reduced to ten dollars, and the term of registration 
is ten years. 

There are certain clauses carefully drawn to bring the legislation of the 
United States into accord with treaties which the United States has made with 
foreign nations. 

The remedial clauses of the act are divided into two general classes. Cer- 
tain of the sections provide for civil remedies and other sections for criminal 
remedies. The civil sections as well as the criminal sections relate to two 
classes of cases: — 

Ist. Cases in which the acts of the defendant are committed in interstate 
commerce, and 

2d. Cases in which the trade-mark is used by the owner in interstate com- 
merce, and the acts of the defendant are such as to interfere with that 
commerce. 

Sections covering both of these classes of cases have been drawn so as to 
be complete in themselves and entirely independent of each other, in order 
that, if one set should fall because not within the commerce clause of the 
Constitution, the others may stand and afford some remedy ina limited class 
of cases. 
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A Unrtep States Court or Patent AppEALs. 


The Committee on Patent, Trade-mark and Copyright Law also 
made a very important report containing a draft of a bill for ‘* An Act 
to Establish a United States Court of Patent Appeals, and to Define 
and Regulate in Certain Cases the Jurisdiction of other Courts of the 
United States, and for other Purposes.’’ This was a bill in fifteen sec. 
tions, creating a ‘* United States Court of Appeals,’’ which the Associa- 
tion amended so as to read, ‘‘ United States Court of Patent Appeals.” 
The scheme of the draft bill is that the President of the United States 
is to appoint one of the judges of a Circuit Court of the United States 
to be president of this new Court of Patent Appeals, and that the Chief 
Justice of the United States is, from time to time, to detail from the 
Circuit Courts of the United States six other judges to make up the 
complement of a court of seven judges, when its ranks are full. The 
jurisdiction of the court extends not only over patents for inventions, 
but also over copyrights, and over trade-marks so far as these may 
become the subjects of adjudication in the Federal courts. Without 
an accurate report of the proceedings before us, we refrain from mak- | 
ing any further statement at this time of the nature of this important 
bill, further than to say that the report introducing it is signed by the 
full membership of the committee, which consists of Epmunp WeTmorE, 
R. S. Taytor, ArtHur Steuart, Wituiam C. and Lysan- 
pER Hit. The report was introduced and explained with great clearness 
by Judge R. S. Taytor, of Indiana. The American bar may now con- 
gratulate themselves that this very important measure has been started 
under favorable auspices. The Patent, Copyright and Trade-mark 
Law of the United States is very technical, and it is intolerable that we 
should have nine different kinds of law on these subjects, created by 
nine different appellate courts of last resort. This law will not, how- 
ever, pass itself without urging. Nothing but intelligent and persistent 
work will pass it. And, above all, it is necessary to disabuse the minds 
of members of Congress of the idea that it is a law for the exclusive 
benefit of that limited portion of the profession that deal with the sub- 
jects which will be within the jurisdiction of the new court. A vast 
amount of property consists of patents, trade-marks and copyrights. 
A patent granted by the United States is operative in every State and 
Territory of the Union, and it is intolerable that it should confer one 
right in one jurisdiction, and another right in another jurisdiction, and 
in still another jurisdiction no right at all. This anomalous state of 
things can be remedied only by the creation of one uniform court of 
appeal to deal with these matters. 
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Report on Inpian LEGISLATION. 


The Report on Indian Legislation, signed by G. B. Rose and 
Cuartes M. Potter, recommends that the Act of Congress known 
as ‘‘The Severalty Act’’ be extended to all Indian reservations, and 

that its provisions be promptly carried out. The substance of the 
argument in favor of this recommedation was that it is high time 
that the Indian be put to work, that he is not too good to work, 
that out of lands held by the tribe in common he ought to receive a 
homestead in severalty, and that the rest of the land should be broken 
up and sold for the benefit, as we understand the report, of his tribe. 
The report did not recommend any specific legislation in language or 
in form. 


Report oF THE Committee on Law Reportine. 


The Report of the Committee on Law Reporting and Digesting 
developed the fact that two of the members of that committee thought 
that it would be possible to curb or restrict the publication of judicial 
decisions, while the minority member of the committee, Prof. Joun 


H. Wiemore, of Chicago, took a different view. The minority view 
was concurred in. 


Tue ADDRESSES AND PApERs. 


Very little comment on the addresses and papers need be made, 
because we publish most of them. The address of the President, Mr. 
Raw1z, confined by the constitution to the subject of ‘* Notable 
Changes in Statute Law,’’ has been found too long for publication in our 
present issue, though very interesting and instructive. We print in 
this issue the paper of Mr. United States Circuit Judge LeBaron B. 
Cott, of Rhode Island, and also that of Sir Frepertck PoLiock on 
‘English Law Reporting.’’ We are obliged to hold over for future 
publication the very able paper read by Witiiam A. Grascow, Jr., of 
Roanoke, Va., the burden of which was ‘‘ Self-Help and not Coddling 
Legislation.’’ 


Tue Banguer. 


The banquet took place in the great dining-room of the Homestead 
Hotel, and, as in case of the Virginia Bar Association, the great hall 
was filled to repletion. The toastmaster was the inimitable H. D. 
Estasroox, of New York, surpassed by none, and rivaled only by SuirH 


734 37 AMERICAN LAW REVIEW. 


P. Gat, of St. Louis. The notable speeches at the banque were that 
of Governor MontacueE, of Virginia, clear, strong and great ; that of Sir 
FREDERICK PoLiock, of England, who this time succeeded in maki 
himself heard and applauded; and last, and beyond all doubt, the 
greatest, that of Frep. Lesmann, of St. Louis, who never speaks with- 
out having something to say, or without saying it well. But for the 
lack of a full voice which prevented him from being heard in all parts 
of the hall, one might have thought that he was listening to Daniel 
Webster. Lehman is a great lawyer and a great orator, and demands 
a greater recognition than he has yet received. 

The banquets of the American Bar Association are never reported. 
This is a subject of regret. The sallies of wit of Estasroox; the 
judicious and well-chosen observations of Hacerman, of Missouri, 
the new President of the Association; the masterly and impassioned 
eloquence of Governor MontaGuE; the massive oratory and splendid 
diction of Lenmann, the classic speech of Sir FrapEricK PoLiock, — 
all would have made a beautiful addendum to the proceedings, some- 
thing which every member would have gladly treasured up and kept. 


Tue OF THE VIRGINIANS. 


No notice of the meeting of the American Bar Association at the 
Hot Springs of Virginia can be concluded without some recognition of 
the rare hospitality of the Virginians toward its members. Their hos- 
pitality was unbounded, cordial and elegant. It was in no sense labored. 
A most enjoyable reception was given by them on one evening at the 
Casino, and the good things were not stinted. Mrs. Wittiam A. | 
Gtascow, Jr., wife of one of the vice-presidents of the Association, who 
had read the able paper to which we have alluded, gave an elegant 
dinner to a number of the visiting ladies, wives, daughters and other 
kinswomen of visiting members. Dinners, drives, parties, everything 
that a generous hospitality could suggest, were showered with lavish 
hand upon the members and their families and guests; and when they 
undertook to compliment the Virginians for so doing they were met 
with something of surprise, and with the statement: ‘‘ Why, this is 
merely our habit; it is the way in which we treat each other.’’ 


Tue Next Meetineé at St. Louis. 


The American Bar Association holds its next annual meeting at St. 
Louis, on September 26, 27 and 28, immediately preceding that greater 
convention, ‘‘ the World’s Congress of Lawyers.’’ The election of 
James Hacerman, of St. Louis, as the next President of the Association, 
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was made not only as a tribute to the worth of Mr. Hagerman and to 
his standing as a lawyer, but also in earnest of the expectation of the 
Association that they will be well provided for when they meet for the 
next time at St. Louis. Toward the end of September the weather at 
St. Louis will be cool; the great World’s Exposition, the greatest that 
has yet been held on this continent, will be in progress; members of 
the legal profession from the whole world will be gathered to take part 
in the great World’s Congress of Lawyers; and everything promises to 
make that meeting of the American Bar Association a memorable one. 
So be it. 


Lasor Unions AND THE Law or Master Servant.—In the 
usually well edited and widely circulated publication called Law Notes, 
printed at Ncrthport, L. I., a writer under the above caption, devotes a 
two-page article to a criticism of a portion of an address supposed by 
the writer to have been delivered by Szrmour D. THompson before the 
Michigan Bar Association, at Detroit, on June 18. The writer starts 
out by accepting, as a correct report of this part of Judge Thompson’s 
address, a statement in the Detroit Legal News, misquoting a part of it 
as follows: ‘‘ If labor unions persist in declaring whom the employer 
shall employ, the doctrine of the law that fellow-servants cannot recover 
if injured by another fellow-servant, should be applied in all damage 
suits;’’ and that ‘‘ it is now the case that the labor union is dictating 
whom the employer shall hire, and, consequently, he should no longer 
be liable for damage done by men whom the union tells him he must 
accept.’? Further on the writer says: ‘‘We cannot believe Judge 
Thompson insists that obedience to the behests of labor unions should 
absolve the master from liability for negligence of a servant not only to 
other servants, but to the whole world.’’ 

The article in the Detroit Legal News was probably ‘‘ epitomized ”’ 
from some newspaper report, with a pair of scissors; and newspaper 
reports of legal matters are almost always inaccurate. The above italics 
are ours and are used for the purpose of showing that the Detroit 
Legal News evidently led the critic of the Law Notes into the error of 
supposing that Judge Thompson advocated the doctrine that employers 
ought not to be held liable to third parties for injuries done by their 
employés, who are organized in trade unions and who coerce the em- 
ployer and leave him no liberty of choice with respect to whom he shall 
employ and discharge. Judge Thompson was dealing with the Fellow- 
Servant Doctrine and with nothing else. His address was typewritten 
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and the original copy of it was filed with the secretary of the Michigan 
Bar Association. A carbon copy of it, carefully compared and cor- 
rected, so as to conform to the original, was retained by him. While, 
owing to the difficulty of reading an address so as to interest a large 
audience, Judge Thompson felt obliged to speak orally, and while, in 
consequence of this he may have departed in forms of expression from 
his manuscript, yet the following is the part of his address in question, 
as it stands in the original filed with the Secretary of the Michigan Bar 
Association, and in the carbon copy retained by him: — 


Before the days when the prosecution of suits for damages for personal in- 
juries had become an industry, the Supreme Judicial Court of Massachusetts 
made an inroad into the doctrine of respondeat superior, by holding that a master 
is not liable for damages to one of his servants for an ivjury inflicted upon the 
servant through the negligence of a fellow-servant engaged in the same com- 
mon employment.! Prior to that time the rule of respondeat superior had been 
the rule of the common and of the civil law, and no such exception had been 
ingrafted upon it, though there were no precedents for its application to such 
acase. Why this exception was not ingrafted upon it was certainly not made 
clear by the reasoning of Chief Justice Shaw. It was rested upon the proposi- 
tion that the servant, upon entering the service, is deemed to accept, as part of 
his implied contract of service, the risk of injury from the negligence of other * 
servants of the common master engaged in the same common or general em- 
ployment. But why is he deemed to accept such risk? Why, for example, 
should a brakeman on a railway train be deemed to accept the risk of injury 
from the negligence of the engineer in charge of the train, any more than should 
&@ passenger on the same train? Both enter into the situation of danger volun- 
tarily, both enter into it in pursuance of contract with the railway company. 
Neither one has the power of selecting, or overseeing, or controlling, or dis- 
charging the engineer — neither has this power any more than the other has it. 
The court which established this innovation upon the rule of respondeat superior 
did not and could not explain why it did it. It was a cold and naked piece of 
judicial assumption — a bold piece of judicial legislation. The reason given by 
Chief Justice Shaw for the rule was: ‘* Because the implied contract of the 
master does not extend to indemnify the servant against the negligence 
of any one but himself (the master); and he is not liable in tort, —as, 
for the negligence of his servant,—because the person suffering does 
not stand to him in the relation of s stranger, but is one whose 
rights are regulated by contract, express or implied.” There is not, and 
never was, an implied contract. It is a misnomer, a pure judicial assumption, 
in pursuance of which the contract becomes not what the parties have agreed 
upon where they have made no agreement at all, but what the judge, after the 
fact, is going tosay. The rule of respondeat superior had obtained from the 
earliest dawn of history in our ancestral country and in that ancient country 
from which we have derived so much of our civilization and our laws; for 
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mavy of our laws and institutions take root in Rome. It was not, indeed, a 
rule of concrete justice in each particular case. Where the master had been 
careful in the selection of his servant, no reason, founded on concrete justice, 
could be deduced in favor of the conclusion that he, being innocent, should 
answer for the negligence of the servant, which he had not authorized, and 
which he had exerted reasonable efforts to prevent. It should seem that the 
master might fairly repose upon the elemental justice inhering in the laws of 
his country and say: — 


“ What judgment shall I dread, doing no wrong” ? 


But the servant was in most cases insolvent. He could not respond in 
damages to the person injured. A criminal prosecution against him might, in 
theory, redress the injury done to the public, but it would not cure the injury 
done to the individual. The rule of respondeat superior was rested on a more 
profound consideration. It was rested upon the consideration that where an 
injury is done which cannot be redressed by an action for damages against the 
immediate person doing the injury, that person shall be answerable who put 
him in a position where he could do it, and who stood under the duty, and 
who had the best opportunity, of preventing him from doing it. That reason 
applied just as much to an injury to one servant through the negligence of a 
fellow-servant, as to an injury by a carrier upon his passenger. In neither 
case did the injured person select the person committing the injury and put 
him in the position where it was possible for him to commit it. In neither 
case did the person receiving the injury control or have an opportunity to 
prevent the injurious act or omission. 

It was in the era of railroad building, and in the early days of that era, 
public opinion was excited strongly in favor of new railroads and of railroad 
companies. The directors of the railroad company, their other officers and 
their lawyers were all, no doubt, eminently respectable men. The judges 
were, no doubt, eminently respectable men. It is safe to say that none of 
them had ever worked at the trade of a mechanic; had ever swung the sledge 
of a blacksmitb, or handled the awl of a shoemaker, or run a locomotive, or 
handled a switch. The judges, in deciding the celebrated case, were there- 
fore doing their thinking in favor of the class to which they belonged, and in 
the current of the general cpinion possessed by that class. In doing so they 
forgot the rights of the segregated laboring class of men who supported their 
little families on such a meager wage as a dollar a day. And they took it 
upon themselves to establish a rule of law in favor of the rich and against the 
poor. Their work long remained; it was entrenched in money, power and 
Tespectability. The wealthy, the powerful and the intelligent classes, those 
who controlied the press, who voiced the wisdom of God from the pulpit, were 
all of that way of thinking at that time. The doctrine therefore spread. It was 
enunciated in court after court by judges who were fairly learned in the law 
and who were undoubtedly conscientious men. But when they came to give 
reasons for the doctrine they were just as helpless and childlike as was Chief 
Justice Shaw, its first exponent. The only reason which they could think of 
was @ brutum fulmen. It was that the law presumes that the laboring man 
agrees on entering the service to accept such risks as a part of his contract 
with his master. Why does the law presume, and who and what is the law 
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that presumes? Having decided the question without first finding a reason for 
their decision, and being in the predicament of men struggling to find a reason 
for something which they have already decided, some of them gave one reason 
and some another. Some of them hit upon what has been called the “ con. 
association doctrine,’’ —a doctrine which was sprung by Chief Justice Shaw 
in the Farwell case, and then abandoned, manifestly because it would not fit 
the case, —the locomotive engineer who was hurt and the switch tender who 
hurt him not being in a State “ con-association;’’ a doctrine which, so far 
as I know, now remains only in the decisions of the Supreme Court of Illinois, 
That doctrine was that the rule of respondeat superior ought not to subsits in 
such cases, because the injured servant was in a position to watch over his 
fellow-servant and report his negligences or deficiencies to the common master, 
A logical outcome of this reason was that where there was no such “ con- 
association’? the “ fellow-servant rule’’ did not apply. But Chief Justice 
Shaw refused to follow this doctrine to the logical outcome. The seizing upon 
such a reason proves that there was no good reason for the innovation. The 
fact that every court save one has abandoned that reason— has abandoned 
‘the con-association doctrine’?—leaves the rule without support in legal 
reason, on the condition of things which existed when it was declared. 

And the damage lawyer has been steadily tomahawking it. He may not be 
a great lawyer, but he is great enough to go into the legislature and there to 
exert himself in favor of the abrogation of a rule which his experience teaches 
him is founded in injustice. The result of his labor has been that the “ fellow- 
servant doctrine’ is either abolished or essentially modified in twenty-two 
American jurisdictions, and in some parts of our country it is rapidly going by 
the board. Judicial inroads have been made from time to time upon it until in 
some jurisdictions the doctrine does not apply at all as between an inferior and 
superior servant, and a mere foreman of work is not deemed a fellow-servant 
within the meaning of the rule. In the State where judicial legislation first 
established the rule, it has been abrogated by statute with respect to the neg- 
ligence of servants ‘‘ intrusted with and exercising superintendence.” ! 


But while there seems to have been no sound reason for the abolishing pro 
tanto the rule of respondeat superior with respect to injuries preceeding from the 
negligence of fellow-servants, at the time when that rule was invented, there is 
such a reason now. That reason has been furnished by the servant himself. - 
It can be spelled out in two words, “ Labor Union,” or, in two other words, 
Walking Delegate.’? Within last half century the organization of work- 
ing men into unions has become so general that in many of the most exten- 
sive trades the details of the conduct of the work are substantially taken 
out of the hands of the employer. If he is the owner of a printing office and 
if his employés are members of the Typographical Union, he is likely to come 
into his office on Monday morning and find a new set of rules posted up for 
its government. These rules are made solely by his employés and he is not 
consulted with respect to them; but if he does not submit to them a general 
strike follows, no matter what the state of his contracts with his customers 
may be. It is necessary that his foreman should be a union man, and when- 
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ever a new question arises, his men “ knock off” from their work and meet in 
one corner of the composition room and hold what is called a “‘ chapel” and 
decide the question for him; and unless he submits to their decision a strike 
ollows. 

: It is the same in railway services. The master cannot exercise his free 
option in employing or discharging men. He is indeed held liable for negli- 
gence in employing incompetent, drunken, or otherwise unfit men, even where 
an injury is visited by the unfit man in consequence of his unfitness, upon a 
fellow-servant. But he is not free to discharge, at his discretion, a man whom 
he deems to be unfit. The discharge of a single man upon a railroad in the 
hands of a Federal court receiver produced the great Southwestern Railway 
strike of 1888 and tied up a great railway system for several months, with 
enormous loss to the railway company, to the public, and to the railway em- 
ployés themselves. There wasa time, and I suppose the same condition con- 
tinues — when a master mechanic, division superintendent, or other operative 
foreman of a railway compary, could not send out a particular engineer in 
charge of a particular train, but was obliged to send them out according to their 
position on a list. The morning might be foggy; a flood might have endangered 
a particular part of the road; information of train robbers infesting the road 
at a particular place might have come to the company; and yet the discretion 
of selecting some man of peculiar ability or courage to meet the threatened 
danger was denied to the employer, though he continued responsible for the 
safety of his passengers. His servants had taken the conduct of his business 
out of his hands. 

Again, in the hiring of a man he is limited to the labor monopolies called 
“unions.” If he employs a single ‘non-union man,” he is notified by the 
ever-present ‘“‘ walking delegate’’ to discharge him, and if he fails to do so 
a general strike follows. What is more infamous, this strike is often accom. 
panied by a “‘ sympathetic strike’? — a strike of other employés against their 
own employers, who are in no way responsible for the grievance which pre- 
cipitated the previous strike. No sense of justice attends these strikes; on 
concern whatever for the rights of the public; no compunction about vio- 
lating contracts with employers; but the proposition is that unless the master 
of another set of men accedes to their demands, he shall not carry on his 
work, and neither shall owr master carry on his work. 

Every strike involves two essential propositions: 1. We will not work 
unless our demands are acceded to. 2. We will not allow any one else to 
work in our place, but will prevent it by force. 

As the master is subjectto this species of coercion —as he is no longer 
free to employ or discharge his men, — the reason which makes him responsi- 
ble for injuries visited upon one servant through the negligence, incompetency 
or drunkenness of a fellow-servant which he has employed (or failed to 
discharge) with knowledge of his habits, or under circumstances charging 
him with such knowledge, no longer exists. The maxim of the ancient law 
applies: Cessante ratione, cessat ipsa lex. 

Keep in mind the fact that the master is no longer free to employ or to 
discharge. In employing he is limited to a narrow cult called the ‘‘ Labor 
Union.” It is one of the principles of this monopolistic “ muscle trust”’ that 
its members will not work side by side with those who do not belong to their 
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trust. They heap upon such persons epithets so vile that I will not insult my 
audience by repeating them. And they assault them, kill them and intimidate 
their families. All that such persons have done to deserve such treatment is 
to exercise their lawful right to sell their labor in the market to the highest 
bidder; to exercise their right of freedom of contract; to work where and 
when they please and at what wage they please, in order to earn their daily 
bread and support their families; and to do it free from the dictatioa of a 
turbulent majority, or from that of an insolent “walking delegate.” The 
judges who are making inroads upon the so-called ‘‘ fellow-servant doctrine,” 
who are making judicial repeals of it, have so far utterly failed to take into 
consideration this new siate of things. Such is their professional conserva- 
tism that it would be necessary to hitch a locomotive to them to drag 
them far enough to the front to get them abreast of it. But they still 
go on making inroads upon the “ fellow-servant doctrine ’’ and enlarging the 
liability of the master when he is utterly helpless to protect himself against 
that liability. 


Tue New Secretary or War, aNd THE New GOVERNOR OF THE 
Puppies. — The appointment of Hon. Exrmu Roor, Secretary of 
War, to be member of the Judicial Commission created by a treaty 
between England and the United States to settle the Alaskan boundary . 
question rendered his resignation as Secretary of War becoming and 
proper, if not necessary. He isto be succeeded as Secretary of War by 
Hon. Wituram H. Tart, for some time Governor of the Philippines, 
whom we believe to be our greatest American. Governor Taft will, in 
turn, be succeeded by General Luxe E. Wricut who has heretofore 
been Deputy Governor of the Philippines and who filled the office of 
Governor during the recent absence of Governor Tart in this country. 
General Wricut was appointed a member of the Philippine Commission 
by President McKintey. He was an ex-Confederate officer, and was 
selected for the office out of the desire of Mr. McKtnuey to make the 
government of the Philippines non-partisan and non-sectional. So far 
as we are aware, General Wright never held the rank of General even 
in the State militia, but acquired the title from the fact that he held for 
eight years the office of Attorney-General in Tennessee, the name 
** Attorney-General ’’ being the official title of each and of all the pub- 
lic prosecuting attorneys of the State. He has been a member of Con- 
gress, and is a strong lawyer and an honest and fearless man. His 
father, ArncarBALD Wricat, was a judge of the Supreme Court of 
Tennessee immediately prior to the outbreak of the Civil War. Judge 
Wricut was emphatically what is called a self-made man. Like Apra- 
aM Lincotn he pursued his early studies by the light of a log fire, 
and forced his way up by honest merit ‘‘ from high to higher ’’ until he 
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reached a seat on the highest judicial bench of his State. His early 
rural habits remained with him to the last, and many of the ancient 
denizens of Memphis remember his well-known figure walking from his 
house in the suburbs to his office, carrying in his hand his distinctive 
badge of identity and honor, a red bandana handkerchief. This re- 
markable lawyer lived to an advanced age and preserved his faculties 
to the last. The evolution of nature has produced a son not stronger 
by nature, but better developed and better equipped for the world’s 
work; and especially better equipped for the great office which has 
now devolved upon him. 

It is understood that, when his duties on the Alaskan boundary 
court are ended, Mr. Roor will return to New York City and resume 
the great practice at the bar which he sacrified to take the office of 
Secretary of War. 


Mr. Francis Newhart Lixcoin, of Boston, well known by many 
judges and lawyers not only in New England but in the South and 
West, died at his residence in Belmont, near Boston, July 30, 1908. 


Mr. Lincoln was not a member of the legal profession, but in the 
profession had many friends who are deeply grieved by his death. He 
was born in the beautiful town of Lancaster, Mass., of the oldest and 
best Massachusetts stock. His father, Dr. Henry Lincoln, was for 
many years the honored physician of the town. His mother, Martha 
Bond (Lincoln) was descended from William Bond, of Bury St. 
Edmunds, Suffolk County, England, who was one of the early settlers 
- of Watertown, near Boston. 

Francis N. Lincoln was graduated from Harvard College in the 
class of 1871. Soon afterwards he was employed by the eminent 
publishing house of Little, Brown & Co., with whom he remained till 
his death. In this house he had charge of the sales of law books, and — 
was always at his post in the law department except when he made 
journeys to see customers of the house in the South and West. Numer- 
ous letters written by judges, lawyers and publishers to Little, Brown 
& Co., which the writer has had the privilege of reading, all testify to 
the friendly and affectionate relations he held with them. This affec- 
tionate regard had its foundation in his honest and straightforward 
ways of dealing, and in his genial and companionable ways with his 
friends. They found in him a ‘‘ large-hearted, high-minded, friendly 
man;”’ a cheery man with a cheery word; a man, moreover, of gen- 
eral information and culture, who could talk well and forcibly upon 
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many subjects. In legal bibliography, both ancient and modern, he 
was an authority. A former judge of the Supreme Court of one of 
the Southern States writes: ‘‘ I always found him of great assistance 
to me, and to the Supreme Court while I was a member of it, in the 
selection of law books for improving my own and the judicial library. 
Not only did his mastery of his business earn our fullest appreciation, 
but his fine character and genial and attractive personal characteristics 
won our friendly regard, and I always enjoyed his coming, and shall 
ever remember him with sincere affection and great esteem.”’ 

The dean of a law school in the West writes : — 

‘* There is no one, I think, who by his tact and knowledge of his work, 
had acquired such an acquaintance and influence with the profession. 
In these days such a combination of business ability and shrewdness 
with high standards of professional ‘needs, is rare. To myself, his 
personal friendship and advice is a deep loss, and I know many others 
who will mourn. The meetings of the American Bar Association 
(which he almost always attended) will lack one of their most distinc- 
tive marks of satisfaction for many of us.’’ 


Reearpinc Lanp Tirte Recistration, the editor of The American 
Lawyer, Dr. H. Gerald Chapin, has the following: ‘‘ Within the past 
month, the Torrens System has gone into effect in Colorado. The 
credit of its introduction is due to Senator Edward T. Taylor who 
introduced the act in the last legislature. It was not deemed advisable — 
unfortunately, we think — to follow the precedent set by Massachusetts 
and create a separate court of land registration. Petitioners who desire 
to register their lands are therefore remitted to the District Courts. 

‘* Tt has always puzzled us why this act has not made more rapid 
progress. Ina title insurance-company-ridden State like New York 
we have our suspicion that the obstacle takes the form of a liberal 
contribution to the campaign fund of the dominant political party. In 
States like Virginia (where Mr. Eugene C. Massie, secretary of the 
State Bar Association, is fighting for the act tooth and nail) and Ohio 
(where the law was so slovenly drawn that it was declared unconstitu- 
tional) we are unable to assign a reason other than popular ignorance 
of the benefits to be derived. The cuse seems to call for a campaign 
of education.”’ 

The same writer, in a Chicago magazine for August, The World To- 
Day, has a short but very well written article on the Torrens System, 
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from which we quote three paragraphs, and recommend a careful read- 
ing of the whole of it. 

‘¢ The amount of wholly unnecessary labor involved can emule be 
overestimated. Every time a sale is made or a mortgage negotiated, 
this tedious work of tracing title must be proceeded with by the attor- 
ney of purchaser or mortgagee. Each time the cost will be from fifty to 
one hundred and fifty dollars. Thus, when the June estate was divided 
into some thirteen hundred and eighty-three lots, nearly three hundred 
purchasers employed attorneys to conduct a similar number of 
searches ; and, as time goes on, their purchasers and mortgagees will 
in turn proceed to a separate and distinct overhauling of records in an 
endeavor to trace from the original patent. It is a house that Jack 
built extended ad infinitum. 

‘‘ Nor with all this labor is protection accorded against such defects 
dehors the record as subsequently discovered heirs, incapacity or non- 
age of grantor, dower rights, erroneous surveys, easements acquired 
by prescription, or title obtained by adverse possession. Some years 
ago, in New York City, certain tenement house premises were sold. 
An old couple living in two rooms were, it seems, the holders of an 
unrecorded deed. The new purchaser lost his venture, for the Court 
of Appeals held that possession gave implied notice as to any rights 
which the occupant might have. 

‘‘ But why multiply instances of the legion of defects which are in- 
herent in our present methods? That the land registration act, as it 
exists in many States, entirely obviates all difficulty, there can be no 
question ; and that the Massachusetts enactment is the most complete 
and logical statute ever passed by a law-making body, may be ceined 
with some show of reason.”’ 


Tue Vircinia State Bar Association. — This learned body held its 
fifteenth annual meeting at the Hot Springs of Virginia, on the 21st, 
22d and 24th of August, under the presidency of Hon. Samvuet C. 
Grauam, of Tazewell. The principal features of the meeting were the 
President’s address, entitled, ‘‘Some Philosophy of the Law and 
Lawyers ;’’ a paper by J. F. Butuirt, of Big Stone Gap, on the in- 
evitable subject of ‘‘ Trusts and Labor Unions; ’’ a paper by Chief 
Justice Water Crark, of North Carolina, on a subject, entitled, 
‘‘ Old Foes with New Faces;’’ a paper by Hon. A. C. Braxton, of 
Staunton, entitled, ‘‘ The History of the Enactment of the Fifteenth 
Amendment.’’ This paper was one of great interest, learning, thor- 
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oughness and ability. The learned essayist took the ground that the 
Fifteenth Amendment had never been validly enacted and is not 
properly a part of the Constitution. 

There was also a paper by the venerable Jonn Goong, of Bedford 
City, entitled, ‘‘ The Electoral Commission.’’ The venerable author 
of this paper was a member of Congreas when the Electoral Commis- 
sion, which settled disputed questions relating to the electoral vote for 
President and Vice-presideht in 1876, was organized. Before him sat 
another venerable statesman of Virginia, Hon. Epra Hunton, the last 
surviving member of the Electoral Commission, who, of course, voted - 
with the minority in favor of seating Mr. Trtpzn. Several times in the 
course of the reading of the paper, which was very happily interspersed 
with oral observations, Mr. Goope alluded to his venerable friend on 
the front seat, which allusions always invoked applause. Looking 
back through a vista of twenty-seven years, no one, no matter what 
his party affiliations or predilections might be, could listen to the 
reading of this paper, calm, passionless, judicial in its tone, and 
accurate in its historical statements, without the feeling that the 
Electoral Commission was one of the saddest and most discreditable 
chapters in our national history. Mr. Tilden was elected, not only by’ 
the vote of the Electoral College, but by a plurality of nearly a quarter 
of a million of the popular vote. He ought to have been seated. But 
the minority party was in possession of the army, of the government 
with all its resources, and it was a war party led by victorious generals. 
Still, as Alexander H. Stephens said in an interview, the title of Mr. 
Hayes was, in one respect, better than that any of his predecessors; 
* in that it was the result of an adjudication in his favor. It was also 
the result of a private compact explained by Mr. Goode, the result of 
which was that the Federal army ceased to dragoon the Southern States. 
This compact, though not drawn up in any formal manner, —it could 
not have been, — was one which no gentleman would dare to violate 
and it was scrupulously kept by Mr. Hayes and resulted in the eman- 
cipation. of the white people of the South. 

The banquet of the Virginia Bar Association took place in the great 
banqueting hall of the Homestead Hotel. All the tables were filled. 
About half-past ten o’clock about one hundred beautiful ladies filed in, 
dressed,in the richest costumes, and took seats which had been pro- — 
vided for them to enable them to listen to the toasts and the responses. 
The spectacle was more than the young Virginians could stand. They 
arose, faced the ladies, and saluted them with a storm of decorous 
applause. The President of the Association acted as toastmaster. 
The members of the American Bar Association, who had arrived, were 
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invited guests, and several of them were guests of honor. The Presi- 
dent had introduced some variety into the personnel of the speakers. 
A toast in which allusion was made to ‘‘ the gospel’’ was eloquently 
responded to by a young and handsome Jewish Rabbi from Richmond. 
A doctor of medicine, from the same city, responded handsomely to a 
toast on ‘‘ Medico-Legal Jurisprudence.’’ Sir Frepericx of 
London, had arrived, and, of course, was called upon to speak, and 
spoke. 


Kentucky State Bae Association. — The second annual meeting of 
the Kentucky State Bar Association was held in Owensboro, Kentucky, 
on July 2d and 3d. The annual address was delivered by the Hon. 
McCain, of the Supreme Court of Iowa, on Civilization and 
the Law.’’ The other speakers and their addresses were as follows: 
‘* Legal Education,’’ by Hon. W. E. Serrtie, of the Court of Appeals of 
Kentucky. ‘‘ The Jury System of Kentucky, Should it be Amended ; 
ifso, How?’”’ By S. D. Rouse, of Covington. The Association at this 
meeting adopted a Code of Ethics which had been under consideration 
for a year, and charged the several committees to urge, at the next ses- 
sion of the Legislature, a number of changes in the statute law of 
Kentucky. 

The Association was organized on November 19th, 1901, at a meet- 
ing held in Louisville, Ky. The members enrolled at the organization 
meeting numbered 151. Through the efforts of the Association, the 
Court of Appeals of Kentucky has adopted a rule whereby records in 
that Court must be abbreviated and the work of the Court thereby 
greatly relieved. The Legislature of the State, at its last session, passed 
a bill raising the standard of admissions to the bar as a result of an 
agitation started by this association. It is proposed to urge the same 
question upon the next Legislature in the hope of obtaining a still 
further advance in the standard of admissions. The association has at 
present 380 members. It is believed that the membership will be well 
on toward 500 by the next meeting. 


Tue Ixuwors State Bar Association. — The Illinois State Bar 
Association held its last meeting at the Chicago Beach Hotel, beginning 
on July 21; under the presidency of the veteran and distinguished 
Judge Murray F. Torey. The proceedings are published in full in 


successive numbers of that enterprising legal journal, the Chicago 
Legal News. 
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The proceedings abounded in good things. The address of President 
Tuxer on the Maxims of Equity was a very learned and interesting 
performance. A practical paper by Atsert C. Barnes, Assistant 
State’s Attorney, related to the condition of the State’s Attorney’s 
office of Cook County. The paper on the Comedy of History, read by 
Neat Brown, did not relate specially to any legal subject, but it was 
none the less interesting, and was written in an original and engaging 
style, as witness the following paragraph : — 


The Battle of New Orleans, where Wellington’s veterans went down before 
the squirrel rifle, was a brief but tremendous drama. But more important is 
the life of the Indian-fighters and frontiersmen, who piled that field with Brit- 
tish dead. Before we had gained our independence, men of their blood were 
climbing the mountain ranges and spreading westward. More adventurous 
than the Puritan, and many of them more Puritan than the New Englanders, 
they were killing Indians from their block houses on the Mississippi before New 
England had commenced to overflow into the great west. They did not like to 
be crowded, and when settlers became too thick, they moved on. The advance 
guard was elbowed out of the South before Wisconsin became a State, and 
treking across the wilderness to the Columbia River, established there a repub- 
lic of their own, where they lived in great content, undisturbed for many years 
by near neighbors. They also took with them enough government for their ; 
own needs. They conducted their foreign relations with the rifle. They 
granted lands to each other, and these grants were confirmed in the Oregon 
Donation Act, when Oregon was admitted to the Union. 


The paper of Cuartes H. Hammmt, being part of a symposium on the 
_ subject of Personal Injury Litigation, Its Growth and Extent, Its Evils 
and the Remedy Therefor, — was a valuable paper, very suggestive and 
bristling with points evidently derived from practical experience. 
This discussion of the subject, evidently prearranged, was also partici- 
pated in by Smon P. DoutHart, by ex-Judge ArBa N. Waterman, 
and by Cartes L. Kappan. These papers were all valuable and 
interesting. 


Tae Late Bonney. — CARROLL Bonney, 
who recently died at Chicago, was distinguished as the organizer of the. 
World’s Congress Auxiliary of the World’s Columbian Exposition, and 
of the series of International Congresses held under its auspices at 
Chicago in 1893, among them a congress of lawyers and a congress of 
religions. He was born inthe State of New York, September 4, 1831, 
and was named for Charles Carroll of Carrollton, the last surviving 
signer of the Declaration of Independence. A farmer’s son, he rose 
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through the customary rugged processes, the district school, Hamil- 
ton Academy, Madison (now Colgate) University ; teaching and study- 
ing; lecturing on the public platform ; admitted to the bar of the State 
of Illinois in 1852 ; President of the Illinois State Bar Association, and 
Vice-President of the American Bar Association in 1882. He enjoyed 
a wide practice, and decisions in which he was concerned as counsel 
will be found in the reports of several of the States East and West. 
Soon after the close of the Civil War he took the position that the Fed- 
eral tax on the processes of the State courts was unconstitutional. 
This position was sustained by the Supreme Court of the United States ; 
and that court, in the process of judicial evolution, has established the 
salutary doctrine that neither the general government can destroy the 
agencies of the States by taxing them, nor can the State governments 
destroy or impair the agencies of the general government by taxing 
them. In 1887 he was strongly recommended by leading legal, financial, 
and other journals, for appointment to the office of Justice of the 
Supreme Court of the United States. He was one of the originators 
of the Law and Order League, which permeated and finally became a 
national organization under the name of ‘‘ The Citizens’ Law and Order 
League of the United States.’’ A national convention of that body 
was held in Boston in 1883, and Mr. Bonney was its president. Sub- 
sequently, at a meeting at Toronto, the name of the organization was 
changed to ‘The International Law and Order League,’’ so as to in- 
clude the societies in the Dominion of Canada. He was elected 
president of the League at New York in 1885, at Cincinnati in 1886, at 
Albany in 1887, at Philadelphia in 1888, at Boston in 1889, and at 
Toronto in 1890. Among the leading reforms proposed and advocated 
by him were the following: Uniformity of State constitutions and 
general statutes in 1852; constitutional prohibition of special legisla- 
tion in 1854, adopted in Illinois in 1870 and subsequently in many 
other States ; a national banking system, proposed in 1858 and adopted 
by Congress in 1864; railroad supervision by State authority, proposed 
in 1861 and adopted in Illinois in 1871, and subsequently in many 
other States; a national civil service academy to educate selected men 
in government and diplomacy, proposed in 1876; national regulation 
of interstate commerce, proposed in 1878 and adopted by Congress in 
1887; uniformity of commercial paper in interstate transactions, pro- 
posed in 1882 and since pending in Congress; a system of civil service 
pensions, proposed in 1884; State boards of labor and capital with 
plenary executive powers to prevent labor strikes, proposed in 1886, a 
precursor of the present Arbitration Board of the State of Illinois ; the 
appointment of regular judges of the United States to hold the foreign 
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courts now held by consuls and ministers, proposed in 1888; the eg. 
tablishment of a permanent international court of justice, proposed in 
1889, favored by American, as well as foreign jurists, — a precursor 
of the Hague Arbitration Court. His writings are too numerous and 
voluminous to catalogue here. 


Tue Late Hiram J. Grover. — Hiram J. Grover, a learned and 
honored member of the St. Lonis bar, died at his summer home at 
Ironton, Mo., in July last at the age of sixty-two. He had practiced 
law at St. Louis for nearly thirty years, being generally retained in 
large cases, and acting as counsel in important matters. His father 
was a sugar planter, and he was born on his father’s plantation near 
New Orleans. After receiving a preliminary education, he went to 
Yale College, and was studying in the law department of that institu- 
tion when the Civil War broke out. He at once returned home and 
joined the Confederate army, in which he served during the greater 
period of the war. Mr. Grover’s intercourse with the bench and bar 
was characterized by courtesy, urbanity, gentility. Often thrown into” 
professional contact with him, the writer never recalls seeing him lose 
his temper. He was not a demonstrative lawyer, — did not succeed 
by eloquence or by rhetoric, but by the careful preparation of his 
cases, by a clear understanding of the applicatory principles of law, 
and by calm, but forceful argument such as appealed to the knowledge 
and understanding of the judges, but without any attempt at stirring 
their emotional natures. 


Toe Late George Freperick W. Hoiis. —Grorce FREDERICK 
WituuaM Hots, who died recently in Yonkers, N. Y., at the age of 
forty-six, was most widely known for his services on behalf of inter- 
national peace at the Hague Peace Conference, where he was secretary 
of the American delegation, and later became the American represent- 
ative on the Sub-Committee on Arbitration. It is generally understood 
that he was the author of the American mediation proposals. His 
book on ‘‘ The Peace Conference at The Hague,”’ is a clear and val- 
uable account of the proceedings. His ability received high recogni- 
tion when he was offered by President Roosevelt the post of umpire 
in the claims against Venezuela last May, a post he was obliged to 
decline. Mr. Hollis, previous to his services in behalf of international 
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arbitration, had been eminent in his State, New York, as a member of the 
Constitutional Convention, in which he was chairman of the Committee 
on Education. To him was due some important amendments. As a 
member of the New York State Commission on Educational Unifica- 
tion he had great influence in the discussion of one of the most mo- 
mentous educational questions with which any American State has had — 
to deal. Mr. Holls was especially proficient in giving to others, through 
public lectures, the impressions he had received in his public career, 
especially in his experiences at the Hague Conference. He was a 
graduate of Columbia College and Law School, and had received the 
degree of D. C. L. from the University of Leipsic. He was a man of 
great seriousness, of marked ability, and of high civic ideals. — The. 
Outlook. 


Tue Late Cuartes T. Boone. —Cuartes T. Boons, a well-known 
writer on the Law of Corporations and on other topics in the law, died 
at his home in San Francisco on July 26, of this year. He was born 
in Pennsylvania about sixty-six years ago. He caught the dangerous 


and unprofitable habit of law writing from the late Wit1am Warr, of 
Johnstown, N. Y., for whom he worked on the well-known book called 
‘* Waite’s Actions and Defenses,”’ for a considerable time. He removed 
to San Francisco in the year 1873, and for ten years thereafter was a 
law writer for the late firm of Sumner, Whitney & Co., which afterward 
became incorporated with the Bancroft-Whitney Co. Since that time 
Mr. Boone was employed on the editorial staff of the latter company. 
He wrote treatises on the Law of Corporations, of Mortgages, of Real 
Property, and on ‘‘ Code Pleading and Forms.’’ These books were 
all printed in the small duodecimo size called ‘‘ the Pony Series.’”’ His 
work on Corporations was especially popular, and a new edition was 
near completion when death put an end to his labors. 


Orner Deatus IN THE Proression. — Mortimer F. Tartor, long a 
prominent member of the bar of St. Louis, died in a hospital in New 
York City, of heart disease, recently. He was a member of the firm of 
Taylor, Hamblin & Rucker, of New York City. He had gone to 
Europe in the hope of restoring his health, but, finding travel of no 
benefit, had returned home, to die immediately after his arrival. 
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Mosic Hata CuHarms.— At the close of the Hon. Atrren Rps- 
SELL’s address on the last afternoon of the meeting of the Michigan 
State Bar Association, ‘‘upon the right of the Federal Supreme 
Court to interfere with the workings of the new constitutions of the 
Southern States which deprive colored citizens of the right to vote,” — 
Messrs. T. A. E. Weapock and Aveust Srrakrr (the latter colored) 
were engaged in a warm discussion pro and con, upon the subject. The 
arguments became quite heated and a climax was impending. At a 
signal from President Stoman the band struck up ‘‘ The Star Spangled 
Banner.’’ Like oil upon the troubled waters, the storm that threatened 
to burst, passed over and a sweet calm succeeded. The business of 
the meeting then moved merrily on. 


Ernan Aten Hrroncock.—No one who knows ErHan ALLEN 
Hircucock, the Secretary of the Interior, has any idea that anything 
has taken place in that Department of the government which affects his 
personal integrity, or even the question of his diligence in attending to 
his official duties. From the nature of the case, the ramifications of 
that Department have been, time out of mind, seats of scandal and dis- © 
honesty. The Department of the Interior has been filled by strong 


and honest men in times past; but none of them, not Cart Scuurz, 
not Joun W. Nostez, not Hoxe Sirsa, not even Ernan ALLEN Hitcx- 
cock, has been able to make dishonest men;honest, or to purge that 
branch of the public service of its corruption. One reason is that 
honest Secretaries of the Interior have not had the support of mem- 
bers of Congress: as they should have had, but they have been obliged 
continually to fight thieves both in and out of Congress; and there is 
a limit to the amount of work of this kind that any one man can do- 
We renew our absolute confidence in Ernan ALLten Hitcncock, and we 
say that this will be the verdict of every man who knows him, who is 
not in some way interested in traducing him. 


Current Untrep States SuprReME Court Reports. — ‘*‘ Law Norss,”’ 
published at Northport, L. I., has an article under this caption, in 
which it gives the new reporter of the Supreme Court of the United 
States, Cuartes Henry Borter, Esq., credit for adopting the innova- 
tion of printing the number and abbreviation of the report at the top 
of the pages, thus: ‘‘ 189 U.S.’’ Law Notes of course takes to itself 
credit for inducing the new Reporter to make this most necessary innova- 
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tion, referring back to its number for October, 1901, where it says 
that, ‘‘ Reports, like those of the United States Supreme Court, which 
do not have the number of the report on each page, are bad models,’’ 
and that ‘‘there is not a particle of reason for compelling a lawyer 
who is making extracts from a report to turn to the outside of the 
yolume whenever he has occasion to write the citation.’’ The Ameri- 
can Law Review Called attention to this defect in law reporting long 
before Law Notes was in existence, and continued to harp upon it from 
that day to\this, whenever a suitable occasion presented itself. 

The American Law Review has also frequently called attention to 
the serious inconvenience which reporters put upon the profession by 
not giving a citation to the report of the case in the court below. It 
now finds itself re-enforced in this contention by Law Notes. Itis hoped 
that the new reporter will take this matter up and not suffer the defect 
to continue any longer. A reasonably careful clerk could attend to 
the matter with 4 small consumption of time. To illustrate what 
we mean, we will take as a model the current Law Times Reports. 
We happen to have before us the case of Re Greenwood.' At the close 
of the syllabus we find the following very useful and convenient state- 
ment: ‘‘ Decision of Joyce, J., 86 L. T. Rep., 500; (1902) 2 Ch. 198, 
reversed.”’ 

In our March-April number ? we called attention to a defect which has 
always existed in the reports of the Supreme Court of the United States, 
that of printing the paragraphs of the reporter’s headnotes without 
numbers and without headlines, and we showed that as they are now 
printed it may be necessary, in quoting a point to the court in one of 
its long decisions, to stop and run down a column of head notes to find 
the one which contains the point. We are now glad that Law Notes 
joins with us in demanding this reform; and when the reform comes, 
as it must come in time, we are perfectly willing that Law Notes should 
take to itself the credit of having brought it about. 

The critic in Law Notes also makes the following statement, re-enforc- 
ing it by numerous citations, in which we concur: ‘‘ One serious defect 
in the head notes of the late reporter is observable in the new volumes, 
namely: the head notes do not cover all the points adjudicated.’’ Law 
Notes states sound reasons for the conclusion that the head notes of a 
volume of official reports should cover all the points adjudicated, 
however trivial or commonplace they may seem to be to the mind of the 

Teporter. 


The article in question approves of the style in which the new 


1 88 L. T. Rep. 212. 2 37 Am. Law Rev. 266. 
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reporter constructs his head notes, making them something more than 
a mere abstract statement of a legal principle decided and applied by 
the court, but showing also the application which the court has made 
of the principle. On this question the language of the article is as 
follows: — 


In Weber v. Rogan,! where a writ of error to the Supreme Court of Texas 
was dismissed because no Federal question was involved, the reporter sets 
forth in one of his head-notes the principle which controlled the decision of 
the court, and in another he states the facts to which that principle was applied. 
This appears to be the general method of the reporter, and in our opinion it is 
the best style of head-noting. When a writer of syllabi is required so to con- 
struct them that they may be transferred to a future digest in which the abstract 
is to be sacrificed to the concrete, he is a digester not a reporter. However, 
since it is easier to state a general principle in a head-note than to give a con. 
cise statement of the case in judgment, the work of an indifferent reporter is 
likely to be far inferior to that of an industrious and skilled digester who has 
at his service various devices not fully or conveniently available to a reporter, 
whereby the principle of a decision may be made sufficiently plain without 
expressly stating it. We hope the Supreme Court reporter will persevere in 
the laborious task of writing satisfactory sy/labi. 


The writer in Law Notes has this to say concerning the index to Vol. ~ 
187 U. S.:— 


The index to volume 187 — we have not seen the index to volume 188 —can- 
not be highly commended. There seems to be no well-defined classification 
scheme, and little care is bestowed on cross-references. The title ‘* Removal 
of Causes’’ contains several paragraphs and does not cross-refer to the title 
“ Practice,”? which contains another paragraph on the subject of Removals. 
Pleading’? is not even a cross-reference title, although several questions of 
pleading were decided in that volume. There is a title “ Legislation” and a 
title ‘‘Statutes.’? Paragraphs appear in each, but the former does not cross- 
refer to the latter. ‘“‘ Legislation’’ used as a substantive title, as we find it 
here, is a rarity even in reporters’ indexes, but not quite so unique as the title 
*‘ Second-hand Coffins ’’ in one of the late Joel Prentiss Bishop’s indexes. 


Whatever may be thought of ‘‘ second-hand coffins’’ as a catch- 
word in an index, we happen to know that the indexes to the works of 
the late Dr. Jot Prentiss Bisnor, unless, possibly, to those published 
shortly before his death, were made by himself, and we believe that it 
may fairly be said of them that, for the purposes for which indexes 
are designed, there are no better indexes to law books printed in the 
English language than those made by him. 


1 188 U.S. 10. 
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Avrumn Leaves. —In our last Issue, in endeavoring to state the 
cause which led to the enactment in the year 1831 of the Federal statute © 
on the subject of contempts, we made Bryan Mutvanpay the hero of 
the contempt proceeding which resulted in the impeachment of the 
United States District Judge Peck. But we stated that we wrote 
from memory, and had no means of verification at hand. What we 
said illustrates the danger of writing from memory and without verifi- 
cation. The hero of Judge Pecx’s sentence for contempt and of his 
impeachment therefor, was Luke E. Lawtess, and not Bryan Mut- 

The New York Republican State Committee has indorsed 
the nomination of the Democrats of Judge Denis O’ Brien for Judge of 
the Court of Appeals of New York, to succeed himself. This nomination 
was made out of deference to the high character and ability of Judge 
O’Brien, and in conformity with the sentiment that a good judge 
ought to be re-elected, and that the question ought not to be made a 
matter of politics. The sentiment which dictated this action is a very 
wholesome one and ought to be encouraged Judge Otiver A. 
Harker, of Carbondale, Illinois, has retired from the bench after a 
continuous service on the Circuit Court and on the Appellate Court, for 
twenty-five years, and has accepted the position of Dean of the College 
of Law of the University of Illinois at Champaign, and assumed his new 
duties with the opening of the college year in September. Judge 
Harker, nine years after his admission to the bar in 1869, was ap- 
pointed by Gov. SHetsy M. Cuttom, to be Circuit Judge, to fill a vacancy 
in the First District, and has four times been re-elected, declining the 
present year to be a candidate for re-election. In 1891 he was ap- 
pointed on the Appellate Court, serving six years in the Second or 
Ottawa District, and six years in the Third or Springfield District. 
He was President of the State Bar Association in 1895-96 
Our Minister at the Court of St. James, Hon. Josepn H. Cuoare, 
delivered the other evening before the students of University College, 
London, as President of the Social and Political Science League, an 
address on ‘‘ The Supreme Court of the United States,’’ in which he is 
reported to have made the curious suggestion that the Supreme Court 
furnishes an example to other countries to settle disputes by arbitration. 
Now, as the Supreme Court of the United States possesses no jurisdic- 
tion on earth as a court of arbitration, and as the consent of parties . 
seeking voluntarily to submit a case to that court for its arbitration 
could not give such jurisdiction, the statement of Mr. Cuoate has been 
widely challenged, so much so that the accuracy of the press report 
attributing it to him may well be doubted ; for he is a sound and accu- 
rate lawyer. What is arbitration to the Supreme Court of the United 
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States? ‘‘ What’s Hecuba to him or he to Hecuba?” - - - ~ Mr, 
Secretary of the Treasury SHaw, recently ordered the deportation of 
Sorerrus Lontos, who came here to establish a branch house of the 
Greek Current Company, of Patras, on the ground that he was an account- 
ant, earning a salary of $1,000 a year, and that his importation wag 
hence a violation of the contract labor law. The decision has been de. 
nounced as peculiar and untenable, and it certainly looks that way. 
- - - - Colorado, as wellas Missouri, has recently enacted a statute estab- 
lishing separate courts for the triai of offenders undersixteen years of age 
- - - - The mosquito has compelled the adjournment of a Hawaiiancourt, 
A press dispatch from Honolulu dated June 29, says: ‘‘ Dengue fever 
continues to prevail in Honolulu, and in other districts of the islands. 
In Hilo, Judge Lirrte adjourned court for a week owing to the amount 
of illness among jurors and others. ‘The mosquito is held responsible 
for the transmission of the disease, which is similar to the grip 

That able and crushing critic of legal affairs, the Newark Evening News, 
starts out in an editorial by saying: ‘‘ The lamentably weak case of the 
equally weak counsel of the City of Paterson against the Passaic river 
trunk sewer has been taken to the higher courts by the liberality of the 
District Commission.’”’ - - - - Justice A. Beoxert, sitting in a court. 
at Melbourne, New South Wales, has recently nullified a marriage which 
had taken place between a man and the niece of his deceased wife. It 
is difficult to gather from the press report of the case the grounds of 
the action of the learned Judge, and it is dangerous to quote the 
attempt of the reporter to state the grounds, since lay reports of legal 
subjects are almost always inaccurate. As nearly as-we can get at it, 
it is something like ‘* this ground, here in Denmark ;”’ in other words, 
‘* this ground, here in New South Wales.’”’ - - - - The question of the 
value of five front teeth to an opera singer, who lost them in an accident 
on the Trans-Caucasian Railway in Russia, has lately come up for ad- 
judication before a court at St. Petersburg. The fair diva, who was 4 
Servian, appraised her teeth at 114,000 rubles, say about $57,500. The 
court, after hearing evidence, adjourned to take the opinion of expert 
dentists as to the practical consequences of the loss of five front teeth to 
a comic operasinger. The dentists will probably testify that if she has 
good healthy bone, new teeth can be screwed in on steel pivots which 
will look quite as handsome as the old ones, and be quite as serviceable 
for the purpose of biting a tuning fork, or for any other purpose 

Every once in a while it happens that a judge, after sentencing a 
prisoner, gets mad at him because he says something in resentment of 
the sentence, and thereupon increases the term of his imprisonment. 
It is not necessary to say that contempt of court is not a felony, and 
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that conduct of this kind clearly proves that the judge is unfit for the 
office which he disgraces. The sentence originally imposed for the 
erime is presumably right. The imposition of an increased term of 
imprisonment for an insult to the judge is presumably wrong. In such 
a case the prisoner should be released on habeas corpus, or the Gov- 
ernor should interpose his pardon, and the judge should be im- 
What will the courts do next? A young pair (it is 
said the girl was a peach) wanted to get married at Reading, Pa. The 
girl’s parents did not object to the young man, but thought that the 
girl was too young. She wasonly twenty. It seems that twenty-one 
is the age at which minority ends, even with girls, in Pennsylvania. 
The marriage could not, therefore, legally take place unless the father 
signed the application for the marriage license. Judge Bland, differ- 
ing from the parents, appointed a guardian for Mary, and the guardian 
signed the application, If a child should come along before Mary 
reaches her majority, the judge can find his way through the difficulty 
by appointing a receiver. - - - - The Supreme Court of Pennsylvania 
has recently confirmed the ruling of a judge below in refusing to grant 
a charter to a Christian Science Association, on the ground that it was 
framed for improper purposes and in violation of the statutes, which 
were intended to prevent the practice of medicine by non-qualified 
Hon. Reese Buizzarp, United States District Attorney, 
for the Northern District of West Virginia, was suddenly stricken 
dumb while making an argument in the court The Lord Chief 
Justice of Ireland, Lord O’Brien of Kirrenora, recently made some 
observations in eourt, giving his impressions of the Northwest of 
Ireland. He referred to the greater brevity of the speeches of counsel 
jn the North and elsewhere, which fact he attributed to the intelligence of 
juries. He had made up his mind in Derry to follow his rule regarding 
Belfast juries, which was to leave cases to them without remarks. - - - - 
The Law Department of the city of Baltimore, after an examination of 
the city ordinances by Third Assistant City Solicitor Rircum, has ren- 
dered an opinion declaring that there is no authority in the department 
to abate such a nuisance as the rooster-crowing evil. We suggest, as 
a way out of this difficulty, that a colored church be planted in each 
rooster-crowing district, after which no rooster will be so indiscreet as 
to open his mouth so as to disclose his whereabouts 
and scandals which are being developed in the Post Office Department 
are the legitimate fruit of the manner in which that department has 
been run for the private purposes of members of Congress, and not for 
the benefit of the public service. The frauds are the result of a system 
of political corruption and dishonesty which has been developing for 
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years. Good men have refused to do the dirty work which was ex- 
pected of them, and so bad men have been appointed to the high 
places. And yet with all its shortcomings and scandals, the manage- 
ment of the Post Office Department is believed to be more efficient than 
that of any express company in the country. If the carriage of our 
letters had been left to private corporations, would we have had two 
penny postage now? If the telegraph and telephone system were parts 
of the Post Office Department, would not the service be rendered to 
the public at far less expense, and would not the service be more 
widely disseminated among the rural communities? - - - - At the 
banquet given by the American Bar Association, at its recent meeting 
at the Hot Springs of Virginia, the inimitable toastmaster, Mr. Esta- 
BROOK (inimitable save by P. Ga ct, of St Louis), proposed the 
conundrum why Sir THomas Lipton drinks his tea out of his saucer. 
The answer was ‘‘ because he cannot lift the cup.’’ - - - - At the 
banquet of the Missouri Bar Association, which took place on Saturday, 
June 7th, the inimitable Smits P. Gatr officiated as toastmaster. The 
Missouri legists had a high old time. Mr. Justice Brewer stated that 
it was the most entertaining banquet he had ever attended, and that his 
sides ached from laughter. Mr. Gat, in introducing him, quoted the . 
famous passage of WessTeR on Jay, that ‘‘ when the judicial ermine 
fell upon his shoulders, it touched a man as spotless as itself.’’ Then 
they all drank his health standing. He made a very fine response, and 
his formal address to the Association in the forenoon was simply magnifi- 
cent, - - - - At the late meeting of the Kentucky Bar Association, which 
took place at Owensboro on July 2 and 3, the orator was Judge Emi 
McC aim, of the Supreme Court of Iowa. Instead of the customary 
champagne banquet they had a genuine old-fashioned Southern barbe- 
cue, the real thing, and at this there was served ‘‘ burgoo,”’ a dish 
characteristic of Kentucky, consisting of a thick soup or stew of several 
kinds of meats and vegetables cooked in the open air for the period of 
twenty hours. It seems that ‘‘burgoo”’’ was originally a squirrel 
stew, but that it has ‘‘ evoluted,’’ to use an expression of Dr. Chauncey 
Depew, until it has come to be a grand old stew of all sorts of meats 
and vegetables — old because of the length of time during which it is 
allowed to simmer over a log fire. A notable feature of this meeting of 
the Kentucky Bar Association was the adoption of a code of legal - 
ethics, which is said to be a most excellent compilation. - - - - A 
court of the United States, sitting in Missouri, has sent two persons to 
the penitentiary for procuring fraudulent naturalizations, and still — 
later, a gang of Italians pleaded guilty to the charge of naturalization 

frauds before Judge Tuomas, sitting in the criminal branch of the 
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United States Circuit Court in New York, and were sentenced to vari- 
ous terms of imprisonment. - - - - A new and characteristic Russian 
police maneuver is to issue and circulate among the ignorant populace 
political pamphlets which bear a close resemblance to the documents 
circulated by the revolutionary societies. So far as appears, the 
maneuver is proving a boomerang to the government. - - - - ‘* The Old 
South and the New”’’ was the title of an address delivered not long 
since at the commencement of the Alabama Polytechnic Institute by 
Ricnagp H. Epmonps, of Baltimore. He pointed out that the South 
had entered upon an unexampled career of prosperity, chiefly through 
her own brains, her own capital, and her own men. A catalogue 
of the examples which he gave in corroboration of this would 
be long and would scarcely be relevant to a law publication; 
but it may be added that he omitted to mention the con- 
tributions made by Southern authors to our legal literature. - - - - 
It is said that Mr. Justice Haran, of the Supreme Court of the 
United States, took a box of papers with him to his country home to 
study during his summer vacation. He did not do any studying. 
His cheerful excuse was that golf Pas not a game, but a disease, and 
that he had caught it. - - - - Thirty-five Italian naval officers brought 
an action sgainst Deputy Ferrt, the editor of a socialist paper called 
the Avanti, on a charge of libeling the navy. After a trial which 
lasted three days, and which created great excitement, the court ren- 
dered judgment for the defendant, on the technical ground that the 
cfficers had no status which authorized them to bring a suit grounded 
upon libel against the whole navy. - - - - The Alaskan Boundary 
Commission convened in London on September 3, and organized by 
electing Lord Atverstons, the Lord Chief Justice of England, as 
its President, and then adjourned until September 15. -- - - 
It is not very often that we see the whole court room in tears, but such 
is said to have been the fact when ex-Supreme Court Justice Fursman 
made a speech in the criminal branch of the Supreme Court of the 
State of New York on the trial of a lawyer charged with attempted 
grand larceny in trying to procure, for the purpose of destroying them, 
the original drafts of five indictments against his client which charged 
the said client with grand larceny. A newspaper statement of the 
effort of the ex-Judge to clear his client says: ‘‘ The address of Mr. 
Fursman stirred every one in the court room, and at one time the 
counsel himself, the jurors, the defendant, the Justice on the bench, 
the prosecuting officer, and every one in the courtroom, were in tears.’” 
This vindicates the statement that has been sometimes made that trial 
by jury is, in point of real fact, a trial by the emotional nature of 
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man. We recommend the learned ex-Justice to such of the Missouri 
boodlers as have not yet enjoyed the luxury of a conviction 
It is said that Hon. Gzoree B. Youne, the St. Paul attorney, retained 
by the Northern Securities Company in the merger trial, received a 
fee of $100,000. He was special counsel for the company, and was 
associated with CoarLtes W. Bunn of the Northern Pacific Company, 
and Marcus D. Grover of the Great Northern. ---- An 
exchange says that a sarcastic collection lawyer might well speak, in 
a letter to the debtor, of his unremitting kindness In the case 
of the prosecution of Sheriff Sotomon of Henrico County, Virginia, 
which county lies partly around the city of Richmond, who was tried for 
alleged malfeasance in office in failing to maintain order or to call for 
troops to enable him to do so during the recent trolley strike at Rich- 
mond, the jury has disagreed and a new trial will be the result. - - - - 
One of the nastiest trusts which modern conditions have created is the 
so-called ‘‘ Typewriter Trust.’? This is a combination among the 
leading manufacturers of typewriting machines to keep up to $100 the 
price of a machine, the making of which costs less than $20, and to 
hold by the throats and to extort Money from poor girls who are obliged 
to earn a living at stenography and typewriting. This trust deserves - 
the attention of the public authorities in every State of the Union, and 
no movement against any trust would be more popular, or one which 
would better satisfy the demands of public justice. - - - A newspaper 
says: ‘‘ Judge THarer’s antimerger decision is far-reaching in its 
provisions. Everybody is hoping that it will land the beef merger on 
the gory block.’”’ - - - - The truth has recently come out that the 
Chinese executioners of SHEN Caren, the reformist journalist, beat 
him for three or four hours, and then, despairing of being able to fulfill 
the orders of that monster, the Dowager Empress, yielded to his plead- 
ings to end his misery, and strangled him to death with their own 
A press dispatch from Vienna states that the Supreme 
Court, by which we suppose is meant the Supreme Court of the 
Austrian Empire, has decided that marriages between Christians and 
persons of no particular creed are invalid in Austria. The stand- 
ard of civilization which suffers the existence of such a law is 
about the same as that in Northeastern Turkey, and in North- 
western Persfi, where, unless a man professes some religion, he 
is outlawed and anybody is at liberty to kill him 
A movement has been started for a revision of the constitution of 
Greece by means of a Constituent Assembly which the king is re- 
quested to assemble. The document which has been circulated peti- 
tioning for this revision has been extensively signed. Its said that it 
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gives a somber picture of the internal condition of Greece, character- 
izes the political parties as iniquitous, urges a number of necessary 
reforms, etc. If political parties are iniquitous, no paper constitution 
can change that condition of things. Constitutions do not ‘‘ march”’ 
to that extent The local school boards of Chautauqua County, 
Kansas, recently met at Sedan, in that county, and agreed not to employ 
teachers unless they signed a contract tojrefrain from courting or marry- 
ing during the schoolterm. It did not occur to the said local boards that 
such a contract, being in restraint of marriage, is void at common law 
and not worth the paper on which itis written ; though the power exists, 
considered as mere power, to enforce it by discharging the luckless 
teacher who violates it It is said of a bedbug, and especially 
of the Chicago variety, that he has not a friend on earth, but gets there 
allthe same. He has not often been the subject of a solemn adjudica- 
tion in acourt of justice; but lately Judge Hester, of the Monmouth 
County, New Jersey, Court of Common Pleas, decided that when a 
tenant is obliged to vacate a house and break his lease by reason of 
the fact that the house is infested with bedbugs, the landlord cannot 
hold him to his contract and recover the rent due under the lease. It 
is said that counsel for the defendant, the tenant, were able to cite an 
English decision in support of their contention. 
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CroanaL Law anp Procepure: Brisery — Persury—Tue Sr. 
Louis ‘‘ Booptz’’ Caszs. — The case of State v. Faulkner, decided in 
the Supreme Court of Missouri, Division No. 2, on May 19, 1903,) 
was the first one of the so-called ‘‘ boodle cases ’’ to be passed upon by 
the Supreme Court of Missouri. The vigorous prosecution of these 
cases by Prosecuting Attorney Fotx has resulted, we believe, in nine- 
teen convictions for bribery and perjury, three of which have been 
reversed by the Supreme Court of Missouri, namely, the case of Faulk- 
ner, just referred to, that of Lehman,? and that of Meysenberg, the last 
being reversed because of the insufficiency of the evidence to sustain a 
conviction, which reversal met the professional and public expectation. 
The case of Faulkner is a striking illustration of the possibilities of - 
American criminal procedure. The rulings of the Supreme Court, 
nearly all of which are against the accused, make up a syllabus of 
thirty-two paragraphs. All of the rulings relate to questions of pro- 
cedure, and none of them—if we make one or two exceptions — 
touches the main point of guilt or innocence, that is to say, the suffi- 
ciency of the evidence to sustain a conviction. No case has come 
under our knowledge which so aptly illustrates the fact that in the court 
below the accused is on trial, and that in the court above the trial 
judge is on trial. The following is the cold and raw statement of the 
facts necessary to understand the rulings of the court as the Supreme 
Court recites them, drawn up in the language of presiding Judge 
Gantt, of the Second Division, who writes the opinion of the court: — 


The facts necessary to a correct understanding of the rulings of the Circuit 
Court and the exceptions of defendant’s counsel are, in substance, the follow- 
ing: The State offered evidence proving and tending to prove that the Municipal 
Assembly of the city of St. Louis is composed of the House of Delegates and 
the City Council, constituting what is known as the Municipal Assembly. The 
defendant, Harry A. Faulkner, in 1900 and 1901, was a member of the House 
of Delegates branch of the Municipal Assembly. In September, October, and 
November, 1900, there was in the said House of Delegates, an organization or 
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association, commonly called a ‘‘ combine” for the purpose of controlling leg- 
jslation, and also, it was asserted by the State, for obtaining money for their 
yotes. This “‘ combine ’’ consisted of nineteen members, and included John K. 
Murrell and defendant, Harry A. Faulkner. In October, 1900, there was intro- 
duced in the Municipal Assembly an ordinance known as “‘Council Bill 
No. 44,’’ giving and granting to the St. Louis & Suburban Railway Com- 
pany certain privileges and franchises. The ordinance was introduced 
October 9th. It remained in the Council until February 8, 1901, when it passed 
that body, and was referred to the House of Delegates. Numerous meetings 
of the Council took place from the date of the introduction of the bill before 
its final passage. While the bill was so pending before the Municipal Assem- 
bly, one John K. Murrell, a member of the House of Delegates, and a member 
of the before-mentioned “combine”? of nineteen members, of which the de- 
fendant was likewise a member, went to Philip Stock, who was the “ legis- 
lative agent’? of the St. Louis & Suburban Railway Company, and asked if he 
(Stock) represented the St. Louis & Suburban Railway Company, Stock told 
him that he did. Murrell thereupon said in effect: ‘‘I represent the House of 
Delegates, and we want seventy -five thousand dollars from your company, and 
if you do not give it the bill will not pass.” Murrell further proposed that half of 
the amount be paid when the bill should pass the House of Delegates, and the 
other half when it became a law. Stock told him that he would not submit the 
proposition to his people, because he knew they would not accept it, but that if 
Murrell would make the proposition that the $75,000 should be paid after the 
bill had been passed and signed by the Mayor, then he would submit it. This 
took place on October 17, 1900. Murrell next came to see Stock on October 
22d of that year and stated that he could not recede from his first proposition, 
because he was not sure that, if a veto took place, the Council would pass the 
bill over the veto. Stock said that that was all he could do in the matter, and 
Murrell thereupon handed Stock his card with the telephone numbers on it 
and stated that if he wanted to see him to telephone him. On November 19, 
1900, Murrell again came to see Stock, and stated that the proposition that 
$75,000 should be put up to be turned over after the bill had been passed and 
signed by the Mayor would be accepted. Stock told him that he would make 
the money arrangements, and would telephone Murrell when he was ready. 
On November 22d Stock telephoned Murrell that the matter was all right, and 
to meet him the next day at the German Savings Institution at 10 o'clock, 
Murrell, in accordance with the appointment, met Stock the next morning at 
the German Savings Institution, where Mr. Richard Hospes, a cashier of that 
bank, handed Stock a package of money wrapped up. The arrangements for 
this money had been made at the German Savings Institution by Charles H. 
Turner, president of the Suburban Railway Company, who had secured the 
services of Philip Stock in looking after the passage of the ordinance 
for the Suburban Railway Company. Stock had reported to Turner, the presi- 
dent of the railway company, the result of his conferences with Murrell, rep- 
resenting the House of Delegates, as the result of which Turner arranged with 
Mr. Hospes to turn over the $75,000 to Stock for the purposes indicated. 
After obtaining the $75,000, Murrell and Stock went to the Lincoln Trust Com- 
pany, and to the safety deposit department of the trust company, and rented 
lock box 182. They both signed their names to identification cards, and 
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Murrell opened the package and counted the money, and found it to be 
$75,000, which he put in the box, and locked up. There were two keys to the 
box. One was delivered to Murrell and the other to Stock, the agreement 
being that both must be present when the box should be opened, and that 
when the bill passed both houses and was signed by the Mayor, it would be 
delivered to Murrell for the House of Delegates. As a further precaution, a 
password was selected, without which no one could have access to the box, 
and the word “carriage’’ was settled on as such password, because Mr, 
Murrell was in the carriage business. 

Prior to this, in October, 1900, Charles Kratz, a member of the City Council, 
had approached Philip Stock, and demanded the sum of $60,000 for the passage 
of the Suburban bill through the Council. It was finally arranged that the 
sum of $60,000 should be put up under the agreement that it should be paid 
to Charles Kratz for himself and other members of the Council when the 
Suburban bill became alaw. Charles H. Turner, the president of the Suburban 
Railway, made arrangements at the German Savings Institution for the $60,000. 
Philip Stock obtained the money, and, together with John G. Brinkmeyer, who 
was representing Charles Kratz in the transaction, went to the Mississippi 
Valley Safety Deposit Department, and rented a lock box, into which was 
placed the $60,000, there being two keys to this box likewise, one being held 
by Stock and the other by Brinkmeyer, representing Kratz. Here also the 
agreement was that the box should not be opened unless both were present, 
and when the Suburban bill should become a law it should be opened, and the 
$60,000 turned over to Brinkmeyer for Kratz. Ee 

After the ordinance passed the Council, as before stated, and was sent to the 
House of Delegates, and referred to committee, and before it was reported by the 
committee of the house, an injunction was issued by the Circuit Court of the city of 
St. Louis enjoining the House of Delegates from taking action on the bill. This 
was in February, 1901. While the injunction proceedings were pending and 
in force, the House of Delegates expired by limitation in April, 1901, a new 
House of Delegates being elected. It appeared in evidence, however, that the 
combine of the old House of Delegates continued its existence for the purpose 
of securing the $75,000, or a part of it, as the members insisted they did all 
they could do, and it was not their fault that the bill was not passed. Efforts 
were made to compromise with Stock for part of the money. About the 18th 
of January, 1902, Murrell saw Stock, and told him there would be a meeting of 
the boys of the old House of Delegates, and they wanted to compromise the 
matter for half, and that he (Murrell) would have to report to the meeting on 
Monday following. Stock told him he would not do anything in the matter at 
all further than to pay any expenses that Murrell had been to. Murrell then 
said: “‘ The grand jury will take hold of it.’’ 

Paul Reiss, for the State, testified that in November or December, 1901, prior 
to the defendant testifying before the grand jury that he knew nothing of the 
corruption fund of $75,000, and had never heard of it, defendant, in talking to 
said Reiss, a fellow-member of the House of Delegates from the Twenty-Eighth 
Ward, but who was not a member of the combine, said he understood that 
brewer by the name of Stock held a key to the box in the Lincoln Trust Com- 
pany, and thatthe boys interested in the proposition were a desperate lot, and, 
unless the matter was fixed up, they would make trouble. Again, on Decem- 
ber 21, 1902, and about one week prior to the defendant testifying before the 
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grand jury denying all knowledge or information regarding the corruption 
fund, the defendant, Faulkner, went to Paul Reiss on the floor of the House of 
Delegates, and asked him whether he had seen the Star- Sayings of that day. 
Reiss told him he had not. The defendant, Faulkner, then handed Reiss a 
paper, and called his attention to an article referring to a meeting at the house 
of Edward Butler of the members of the combine. Reiss asked who had 
made the matter public. Defendant, Faulkner, answered: ‘‘ Those boys are 
desperate. They have held a meeting, and got one of their number to give this 
to the press for the purpose of scaring Stock, to have him settle up, and they 
will go before the grand jury in order to get that money.” On January 30, 
1902, the grand jury of the city of St. Louis had under investigation these 
charges of bribery against John %. Murrell and Charles Kratz. A great many 
witnesses were summoned, and, among others summoned before the grand jury, 
was the defendant, Harry A. Faulkner. The defendant, after being duly sworn, 
was asked if he knew anything of the $75,000 in the lock box in the Lincoln 
Trust Company, or if he bad ever heard anything about it, or had any informa- 
tion concerning it. He swore that he did not know anything about it, had 
never heard of the $75,000 being there, and had no information concerning it, 
and that he had never heard of this $75,000 referred to directly or indirectly by 
‘any member of the House of Delegates, except as he had read in the newspapers. 
On January 31st, the defendant, Faulkner, was recalled before the grand jury, 
and asked especially regarding the conversation with Mr. Reiss. He first said 
that he did not remember it, and persisted in giving that answer, but finally 
denied that he had any conversation with Reiss onthe subject. On the defend- 
ant’s denial of knowledge or information concerning the corruption fund he 
was indicted for perjury. Philip Stock, when summoned before the grand 
jury, confessed his part in the bribery scheme, and delivered the key to the box 
in the Lincoln Trust Company, and a committee from the grand jury, together 
with the circuit attorney, visited the Lincoln Trust Company, and lock box 182 
was opened in the presence of the committee from the grand jury, the circuit 
attorney, and officials of the trust company, and found to contain $75,000, 
The evidence also showed that the box had not been opened from the time 
John K. Murrell and Philip Stock had placed the package there until it was 
opened in the presence of the grand jurors, as aforesaid. The $75,000 was 
produced in court, and identified by Stock as the same $75,000 deposited for the 
purpose of bribing the Suburban bill through the Municipal Assembly. 

At the time that the defendant, Faulkner, was before the grand jury and gave 
the alleged false testimony for which he was indicted, the grand jury had voted 
to indict Jobn K. Murrell and Charles Kratz in connection with the bribery 
matter, but the indictments had not been drawn up nor signed and were not in 
fact found or returned into court until February 1, 1902. The grand jury, 
as shown by the evidence, after the voting of indictments against Murrell and 
Kratz, continued the investigation for the purpose of securing additional evi- 
dence as to them, and for the further purpose of getting proof, if possible, as 
to the other parties implicated in the transaction. It appeared from the facts 
and circumstances in the evidence that Murrell, in negotiating with stock, and 
having the seventy-five thousand dollars put up in the Lincoln Trust Company 
under the corrupt agreement as to the passage of the bill, asserted he was rep- 
resenting the combine in the House of Delegates and that the seventy-five thou- 
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sand dol'ars was to go to the members of the combine upon the Suburban bij} 
beingpassed and signed by the Mayor. 


As we have stated, nearly all the assignments of error were ruled by 
the court against the accused, and the rulings, as they stand in the 
syllabi of the case in the Southwestern Reporter, present little which 
will excite the attention of lawyers, or to which they will not readily 
assent. The case was reversed because of some unimportant errors of: 
procedure which scarcely could have affected the result. Its reversal} 
raised the popular outcry that a just conviction had been reversed on 
technicalities merely ; and, while popular criticisms of judicial opinions 
are not in general entitled to much respect, yet it is hard to say that 
this outcry was not to some extent justified. The case was sent back 
for another trial; Faulkner was again tried, has been again convicted, 
and his conviction is again hanging fire before the Supreme Court on a 
second appeal. It is difficult to see how, in a case where the prisoner 
is defended by able and ingenious counsel, the best judge can try him 
so as not to commit errors which, while not substantially affecting the 
result, will not satisfy a hypercritical reviewing court. 

A specimen of the points on which error was successfully predicated 
is exhibited by the eighteenth paragraph of the syllabus, as follows: 
‘*In a prosecution for perjury in falsely denying before the grand jury 
knowledge of a bribe under investigation by them, witness had testified 
to a communication with defendant, in which the latter had detailed 
his knowledge of such bribe, whereupon witness had said that he had 
heard the story before. On cross-examination he said that he had not 
told defendant from whom he had heard it, whereupon, upon redirect 
examination, he testified from whom and how he heard it, which was in 
defendant’s absence. Held, that the testimony was hearsay, had not 
been induced by defendant on cross-examination, and was hence im- 
properly admitted. The twenty-fifth paragraph of the syllabus may 
possibly be cited as another instance of the samekind: ‘‘ In aprosecu- 
tion for perjury, assigned on defendant’s false denial of knowledge of a 
bribery fund deposited to influence legislation, a requested charge de- 
fining and limiting defendant’s sources of knowledge to personal 
knowledge derived from his own sources apart from gossip, rumor, 
and hearsay should have been given, subject to modification charging 
defendant with knowledge if he belonged to a criminal conspiracy or 
combine in the House of Delegates, founded for the purpose of cor- 
ruptly influencing legislation, of which the alleged bribe solicitor was 
a member, and in which capacity he solicited the bribe — that being 
the theory on which the State was proceeding.’’ 

It is, however, a pleasure to be able to say that the opinion of Mr. 
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Presiding Justice Gantr is on the whole singularly fair, learned and 
lawyer-like, and exhibits throughout a purpose of seeing that the 
accused shall have his legal rights. 

Perhaps the most interesting ruling in the case — and the same rul- 
ing was made in the Lehman case — was this: that the constitutional 
right of an accused person against self-crimination is a personal privi- 
lege which he may waive, and that if he does waive it and give testi- 
mony which has a tendency to subject him to a criminal prosecution, 
and if in the giving of that testimony he commits perjury, perjury 
may be assigned upon it, and it may thus become the subject of a 
separate prosecution. This point of law was not new, but it was very 
interesting, and if it had been ruled in favor of the accused instead of 
being ruled against him, it would have ended the prosecution against 
him. We subjoin the entire portion of the opinion of Mr. Presiding 
Justice Gantt, which relates to this question: — 


By far the most important question raised by defendant’s appeal is found in 
the third instruction prayed by him, in the following words: ‘‘ No. 3. The 
jurors are instructed that, under the Constitution of the State of Missouri, no 
person can be compelled to testify against himself in a criminal case, and that 
if you believe from the evidence that on the 31st day of January, 1902, the 
grand jury of the State of Missouri, within and for the body of the city of St. 
Louis, were investigating a charge against this defendant, and he was sum- 
moned to appear before them, and that upon said hearing he was not notified 
that he could not be compelled to testify against himself, and that said grand 
jury compelled him to testify, that then the defendant, in giving testimony at 
such time before such grand jury, could not be guilty of perjury, and it is your 
duty to acquit the defendant.” It is obvious that there are at least two, if not 
three, distinct legal propositions involved in this instruction. The first is an 
old and time-honored maxim of the common law, ‘‘Nemo tenetur seipsum 
accusare’’ (No one shall be compelled to accuse himself). As said by Judge 
Barclay in State ex rel. Atty.-Gen. v. Simmons Hardware Company.! “To 
fully grasp its meaning, we must note its place in the history of the law as 
one of the most important of the rules of procedure that express the funda- 
mental difference between the criminal practice prevailing in continental 
Europe and that of countries which trace their laws, as we do, to the English 
source. In the former the accused is required to submit to a rigid official 
examination touching the charge against him. In the latter such an examina- 
tion is positively forbidden. The reason of this difference is found in that 
higher regard for the personal rights of the individual citizen which 
obtains in countries following the English common law and to which 
is traceable the growth of that independent spirit which has secured 
to the people of those countries so large a share of liberty, and 
placed them in the vanguard of the world’s progress.” In Missouri 
it forms one of the sections of our Bill of Rights and organic law. ‘No 
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person can be compelled to testify against himself in a criminal cause,” 
In every State of the Union a similar provision is found in its Constitution. It 
is also'firmly embodied in the Constitution of the United States. The courts 
have jealously enforced it in all cases in which it was properly invoked. Mr, 
Justice Bradley, in Boyd v. United States, voiced the sentiment of all American 
courts and lawyers when he said: ‘‘ Any compulsory discovery by extorting 
the party’s oath or compelling the production of his private books and papers 
to convict him of crime or to forfeit his property is contrary to the principles 
of free government. It is abhorrent to the instincts of an American. It may 
suit the purposes of despotic power, but it cannot abide the pure atmosphere of 
political liberty and personal freedom.’’ In our own jurisprudence, from the first 
volume of our Reports down to the last, the same principle has been fearlessly 
announced and adhered to. It is not to be abandoned to subserve the exigencies 
of any particular prosecution. Constitutional safeguards which have resisted : 
the assaults of monarchical power for centuries ia England, and withstood mo- 
mentary clamor in this country throughout our national existence, are not to 
be frittered away at the demand of those who hive apparently studied the 
fundamental principles of our free institutions to little advantage, when they 
demand that this universal principle of the common law and this constitutional 
guaranty of our Federal and all the State constitutions, shall be abrogated 
because it may prove an inconvenient barrier to the investigation of some 
flagrant crime or crimes. It was framed by James Madison as it appears in the 
Federal Constitution, and no American statesman or lawyer has ever advocated 
its repeal. 
So far as this instruction announces this obvious and just principle of law, 
it is unquestionably correct, but its application to the facts of this case is an- 
other matter. Having announced the exemption from being compelled to 
testify against himself, the instruction proceeds to submit to the jury whether 
the grand jury was investigating a charge against the defendant. Learned 
counsel insist that this is apparent from his examination, and have reproduced 
the examination of the stenograpner, Buck, and of defendant, before the grand 
jury, from which it appears the defendant was summoned asa witness before 
the grand jury in the investigation of the charge of bribery against Kratz and 
Murrell; that he was closely questioned as to his knowledge of the combine in 
the House of Delegates, its purposes; and from the nature of the questions put 
to him it may be inferred that the grand jury or circuit attorney suspected him 
of being a party to the bribe agreed upon between Stock and Murrell. It also 
appears that the defendant disclaimed all knowledge of the said bribe, and 
denied that he was a member of any corruptcombine. At no time did he decline 
to answer on the ground that it would or might incriminate himself. It farther 
appears he was not advised or notified that he need not answer any question 
put to him if he thought it might tend to incriminate him. In support 
of the proposition that because the grand jury suspected the defendant was 
a party to the corrupt agreement between Stock and Murrell, and still per- 
sisted in questioning him as to his knowledge of it without advising him of 
his privilege, the defendant could not be convicted of perjury, even though he 
knowingly and willfully testified falsely on that matter, counsel refers us to 
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yarious cases, which we have examined. The first is that of State v. Young.! 
That was a prosecution for murder. The defendant, an ignorant boy, had 
been summoned before the coroner, and required to testify as to his presence 
in the vicinity of his father’s house on the night of the homicide. Afterwards, 
on his trial on an indictment for murdering his father, what he testified to be- 
fore the coroner was admitted against him as his admissions, and this was 
assignedas error. After a full review of ail the attainable cases, we ruled 
that his testimony thus obtained without notifying him of his privilege, and 
after he was suspected, was not a voluntary admission, and was inadmissible 
on his trial for murder. Whether he could have been tried for perjury if he 
had falsely testified was not involved in the record, and, of course, was not 
passed upon. It was, however, ruled that, if the defendant had voluntarily 
testified, and not by compulsion, his statements would have been evidence, 
. even though it had been a preliminary trial of himself for the murder. State 
ex rel. v. Simmons Hardware Co.,? arose on an information by the Attorney- 
General under the act of 1889, for the punishment of pools, trusts and con- 
spiracies, and upon the refusal of the defendant to answer under oath the 
letter of the Secretary of State as to whether he had merged its business in or 
with any trust, etc. The defendant challenged the constitutionality of the law 
requiring it to answer under oath touching a matter which might form the sub- 
ject of a criminal prosecution against it or its officers, and it was unanimously 
held that under section 23, Art. 2, of our Constitution, it could not be com- 
pelled to testify against itself. It asserted its privilege, and refused to so 
testify, and its position was sustained. No question as to whether its officers 
could have been prosecuted for perjury, and convicted if they had falsely sworn 
in answer to such inquiry, was in the case. Counselman v. Hitchcock,‘ arose on 
a habeas corpus, wherein the petitioner had been imprisoned for refusal to an- 
swer a question which would have subjected him toa prosecution for a violation 
of the interstate commerce act of Congress. He claimed his privilege and exemp- 
tion, and he w&s discharged by the Supreme Court of the United States. The 
question of his liability if he had falsely testified was not in the case. Boyd v. 
United States,5 was an information under the customs revenue laws, and the 
District Court, under the fifth section of the act of 1874,® required the defendant 
to produce an invoice, and it was ruled the act was unconstitutional in that it 
required him to testify against himself. In Cullen v. Commonwealth,’ the 
defendant was asked by the grand jury to state whether he knew of a certain 
duel, and he declined to answer, because his answer would tend to criminate 
him. On his refusal the hustings court committed him to jail. The Court of 
Appeals of Virginia discharged him on habeas corpus, because the act of the 
legislature of Virginia invaded his constitutional right to refuse to give evi- 
dence tending to criminate himself. No question of his liability for perjury 
for false testimony was involved or decided. People v. Mondon,® was a prose- 
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cution for murder, and the prisoner, an ignorant Italian laborer, unfamiliar 
with the English language, was called as a witness before the coroner's jary, 
and examined by the district attorney and coroner. He was indicted, and hig 
testimony on the inquest was offered against him, and the Court of Appeals of 
New York ruled his answers were not voluntary, and were inadmissible. To 
the same effect is People v. McMahon,! but in neither case was the question 
now raised in any manner decided. In People v. Mondon,? the court says; 
‘*When a coroner’s inquest is held before it has been ascertained that a crime 
has been committed, or before any person has been arrested charged with the 
crime, and a witness is called and sworn before a coroner’s jury, the testi- 
mony of that witness, should he afterwards be charged with the crime, may 
be used against him on his trial; and the mere fact that at the time of 
his examination he was aware that a crime was suspected, and that he was 
suspected of being the criminal, will not prevent his being regarded as a 
mere witness, whose testimony may be afterwards given in evidence against 
himself. If he desires to protect himself, he mret claim his privilege.” 
State v. Clifford,’ holds that the involantary admis. ns of one made under 
oath before a grand jury in respect to an offense for which he is then under 
arrest, and without being informed of his rights in the premises, or of 
the effect of his testimony, are not competent evidence against him upon 
a subsequent trial under the indictment for such offense. Emery’s Case,‘ 
was one in which the witness claimed his privilege before a joint com- 
mittee of the Senate and House of Massachusetts. He was imprisoned 
for refusal to answer, and was discharged on habeas corpus by the 
Supreme Court of Massachusetts. One other case, not in the printed brief, is 
U. S. v. Edgerton.’ This is acase in the District Court of Montana. The 
decision was made on a motion to quash an indictment, first, because one 
Flynn, an expert witness, was permitted to remain in the grand jury room, and 
hear the testimony of other witnesses, and examine them; second, that while 
investigating the offense for which the defendant was indicted, he was called 
as a witness before the grand jury to testify as to that offense, without being 
informed or knowing that his own conduct was the subject under inquiry. The 
court quashed the indictment on both grounds, and for other reasons also, it 
would appear. While not the opinion of a court of last resort, the case ap- 
pears to have been well decided. It is in line, certainly, with the reasoning 
upon which the other cases cited depend. 

It is intolerable that one whose conduct is being investigated for the purpose 
of fixing on him acriminal charge should, in view of our constitutional man- 
date, be summoned to testify against himself, and furnish evidence upon which 
he may be indicted. It is a plain violation both of the letter and spirit of our 
organic law. Such a practice cannot be too strongly condemned and scrupu- 
lously avoided by those intrusted with the administration of the criminal law, 
but it is obvious at a glance that this case, like all the others cited, does not 
meet the question before us. 1 Greenleaf Ev., § 225, treats merely of the 


115 N. Y. 384. 3 86 Iowa, 550; 53 N. W. 299; 41 
2103 N. Y., loc. cit. 221;8 N. E. Am. St. Rep. 518. 
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manner of the examination of the prisoner and voluntary confessions. Cooley 
on Constitutional Limitations is cited to the effect that the proceeding to 
establish guilt shall not be inquisitorial, and that the peculiar excellence 
of the common-law system of trial over that which has prevailed in other 
civilized countries consists in the fact that the accused is never compelled to 
give evidence against himself. The other text-books cited only confirm 
the foregoing adjudicated cases. It will be observed that the principles to be 
extracted from them are, first, that the witness cannot be compelled to criminate 
himself; second, that it is his personal privilege to decline to testify, and he 
may voluntarily waive it; third, that if compelled to testify after arrested, or 
before arrest, before a coroner’s jury, after he is suspected, his admissions are 
not voluntary, and cannot be used against him on a subsequent trial for that 
offense; and such is the force of State v. Young. But the point which we are 
to determine is whether a witness, not under arrest for a crime, and summoned 
before a grand jury in the investigation of the guilt of others, can fail to 
claim his privilege or waive it, and testify falsely, and be absolutely exempt 
from a prosecution for perjury for such false swearing. The proposition, 
reduced to its last analysis, is that, as no person can be compelled to 
testify against himself, he may waive his privilege, testify falsely 
and yet incur no liability for perjury. In another form it may be 
stated that, since he cannot be compelled to incriminate himself, and as by 
testifying falsely he does incriminate himself by committing perjury, therefore 
he cannot be prosecuted for it. Two answers readily suggest themselves to 
this proposition that the witness in such circumstances is justifiable in com- 
mitting perjury, and they are these: First, he may refuse to answer, and, if the 
court shall deny his privilege, and commit him, he can be released on habeas 
corpus; or, second, if he yield to the order of the court, and testify truthfully, 
and his truthful evidence leads to his indictment, it cannot be used against him 
on the trial, and, if it is improperly admitted, the appellate court will reverse 
the trial court. So that two lawful avenues are open to him by which he may 
avoid the road to perjury and a prosecution therefor. The point has received 
careful consideration in our sister States. Thus, in Mackin v. The People,? the 
Supreme Court used this language: ‘* Assuming the answers to the questions 
propounded to defendant would have disclosed criminal conduct on his part, it 
was his privilege to decline to answer, and his refusal could not have been 
made the basis of any prosecution against him. Of course, no one can be com- 
pelled to give evidence against himself, and the law secures to every one, when 
testifying in any legal proceeding, whether before the grand jury or in the trial 
court, the privilege to answer or decline to answer, if, in his opinion, the 
answers to the questions would tend to disclose matters that might criminate 
him. The privilege secured, is, however, a personal one, and if he shall waive 
it, and elect to testify, he must do so with as much truth and candor as if testi- 
fying concerning other matters as to which he is bound to answer; and, if his 
testimony is willfully false, perjury may be assigned upon it.? It has been 
held on various occations that, where a party is erroneously sworn in his own 


1 119 Mo. 517; 24 8. W. 1088. 3 State v. Maxwell, 28 La. Ann. 861. 
2115 Ill. 812; 3 N. EB. 222. 
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behalf, perjury might be assigned upon his testimony if false.) 

in State v. Turley,? the defendant was indicted for perjury. In the course 
of the opinion the court says: ‘‘It may be that appellee could 
not have been required to answer any questions in regard to state. 
ments made by him, if any, concerning his bribing or offering to 
bribe the engineer, or to testify to anything connected therewith, if he had de- 
clined to answer on the ground that his answer would tend to incriminate 
him; but when he testified, if his testimony, or any part thereof, was false, 
he is subject to prosecution for perjury, the same asany other witness,’ In 
State v. Maxwell,‘ the error alleged was ‘‘that the assignment of perjury is 
upon a question which the State has no legal right to ask, and which the wit- 
ness could have refused to answer; ’’ to which the court responded: “If the 
answer would criminate the witness, he might refuse to answer, and the 
court would not compel a response. Here the witness made no objection.” 
The judgment was affirmed. Greenleaf, in his work on Evidence,’ says: “ The 
competency of the witness to testify, or the fact that he was not bound to 
questions propounded to him, or the erroneousness of the judgment founded 
upon his testimony, are cf no importance. It is sufficient if it be shown 
that he was admitted as a witness, and did testify.’? In State v. Terry, 
the prosecution was for perjury committed before the grand jury 
in falsely swearing the defendant did not know of any person 
who had bet upon any game of cards in the last twelve months in Cole 
county. On the part of defendant it was urged ‘‘ that the defendant could not 
be compelled to answer; that, if erroneously compelled to testify, perjury’. 
could not be assigned upon his answer; and that, having answered voluntarily, 
there can be no better foundation for an assignment of perjury than if forced.” 
Bat Judge Scott rejected the proposition, and affirmed the judgment.’ The 
one case cited by counsel which they assume goes to the extent of holding that, 
if a witness is required by a grand jury or court to testify to facts tending to crim- 
inate him, perjury cannot be assigned on such evidence, is Pipes v. The State.’ 
Itis true there isa dictum to that effect in that case, but Judge Hart says no such 
state of facts appeared in that case, and hence it is lacking in weight as author- 
ity. Profound as is our respect for the learned judge who wrote that opinion, 
this obiter is not convincing. In our opinion, because a court requires a wit- 
ness, even erroneously, to testify to a matter which he is justified in refusing 
to answer, is no grouad for charging the court with having compelled him to 
testify to that which is false. It may be and is wrong to require him to testify 
to the truth if it would incriminate him, but it cannot be said that, merely be- 
cause it wrongfully requires him to answer, it compels him to testify falsely. 
If he answers truthfully, he cannot be punished for perjury; and, as already 
said, he has two modes of redress if called upon to testify to that which is privi- 
leged. He may decline, and claim his privilege, and have his redress by habeas 
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corpus, if imprisoned; or, if he yields, and saves his exceptions, he can appeal, 
; and have the judgment reversed, as is often done. In this case he made no 
claim of privilege, and it is everywhere ruled this is a personal privilege which 
he may waive, and must be held to have waived when he voluntarily answers 
without objecting that it would criminate him.’ Our conclusion is that the 
instruction goes too far, and was properly refused. 


The judgment is concurred in by Judges Fox and Burerss. Judge 
Fox is a new judge on the Supreme Bench of Missouri, though we be- 
lieve that he has had experience as a trial judge. Judge Burcerss has 
had many years experience on the Supreme Bench of Missouri, and 
prior to his becoming a judge of that court, a very considerable ex- 
perience as a circuit judge. The case was tried in the court below 
before Judge Watrer B. Dovuetas, one of the new St. Louis judges 
who has proved very acceptable to the bar. The counsel for the 
accused, Faulkner, were THomas B. Harvey, P. Jomnson, and 
Tuomas J. Rowe, three of the wheel-horses of the criminal bar of St. 
Louis. On behalf of the State the case was presented to the Supreme 
Court by Hon. Epwarp .C. Crow, Attorney-General of the State; by 
Sam B. Jerrries, Assistant Attorney-General, and by Josep W. 
Fork, Prosecuting Attorney for the Eighth Judicial Circuit, who had 
worked up and tried the case in the court below. 


Tae Missourt Supreme Court Contempt Case. — On July 22 two 
editors were arraigned before the Supreme Court of Missouri for con- 
tempt of that court. One of them, James M. Sueruerp, of the War- 
rensburg Standard Herald, was fined $500 and costs, and the other, 
Joun J. Cunpirr, of the Sedalia Capital, made an apology and was 
fined $1 and costs. Mr. SHepHerp had published in his paper an 
editorial charging the Supreme Court of Missouri with corruption with 
respect to a certain damage suit, wherein a motion for a rehearing was 
pending in the court, and Mr. Cunpirr had reprinted the editorial in 
his paper. The sentence of the court against the Warrensburg editor 
was ‘‘that Mr. SHepuerp be fined $500, and that he be committed to 
the custody of the marshal until the fine and the costs of this proceeding 
are paid.’” The people of Johnson County, in which Warrensburg is 
situated, immediately, and without distinction of party, subscribed a 
fund and paid the fine; and thus the Supreme Court of Missouri 
acquired the satisfaction of fining the people of a county for a news- 
paper editorial charging the court with corruption. The Revised 
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Statutes of Missouri' define and limit the power of the courts of that 
State in dealing with contempts in the following language : — 


Every court of record shall have power to punish, as for a criminal con- 
tempt, persons guilty of any of the following acts and no other: First, dis- 
orderly, contemptuous or insolent behavior, committed during its sitting, in 
immediate view and presence, and directly tending to interrupt its proceedings, 
or to impair the respect due to its authority; second, any breach of the peace, 
noise or other disturbance directly tending to interrupt the proceedings; third, 
willful disobedience of any process or order, lawfully issued or made by it; 
fourth, resistance willfully offered by any person to the lawful order or process 
of the court; fifth, the contumacious and unlawful refusal of any person to be 
sworn as & witness, or, when so sworn, the like refusal to answer any legal and 
proper interrogatory. 


Another section of the same statute limits the punishment which a 
court may impose for contempt to a fine not exceeding $50.00, and to 
imprisonment not exceeding ten days. The court gave no reason for 
its decision, but merely announced its judgment, and stated that it 
would give its reasons hereafter. Since then the court has been in 
vacation, and has not, down to the time of this writing, given its rea- 
sons. But its judgment has been given, and this fact makes public ° 
comment proper. 

It will be perceived that the court sets aside the above statute in toto 
so far as itself is concerned, and makes a publication by a newspaper 
reflecting upon the integrity of the Supreme Court with respect toa 
proceeding as to which a motion for rehearing is pending before the 
court, the subject of a common law contempt of the court, although 
the legislature has defined contempts so as not to include such a con- 
tempt as the one in question, and has used the prohibitory words ‘‘ and 
no other.’’ The court necessarily held, and so announced its decision 
to be that, the court being a creature of the constitution, possessed 
inherent power to punish contempts of its authority, and was not 
bound by what the legislature had enacted in this prohibitory statute. 
Clearly, if the constitution had contained a definition of what should 
constitute contempt of the Supreme Court, then the constitution, 
and not the statute, would have governed. But the constitution con- 
tains no such definition. The court appeals to the supposed implied 
powers which are granted to it from the mere fact of its being a 
creature of the constitution. But every Circuit Court in the State of 
Missouri is a creature of the constitution of that State; and hence if 
the logic of the Supreme Court is sound, the above statute is not 
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binding upon any of the Circuit Courts, but they have the right to 
do what the Supreme Court did, create a new subject of contempt and 
impose upon it an unlimited discretionary punishment. For if, with- 
out any sanction in the constitution or in any statute, the court could 
create a new contempt consisting of a newspaper publication, and 
could impose a fine of $500 therefor, it could impose a fine of $5,000, 
or of $25,000; and the liberties of the inhabitants of the State are 
thus made to lie absolutely at the feet of the Supreme Court. 

This proceeding also raises the question whether what is called 
sovereignty resides in the judiciary or in the legislature. In every 
free government sovereignty must of necessity reside in the legisla- 
ture, to this extent at least, that where the legislature has enacted 
a law covering a given subject, prohibitory in its language, and not 
opposed to any clause of the constitution, the judicial branch of the 
government must bow to and give effect to that law. If the Supreme 
Court of Missouri, by reason of the fact of its having been created by 
the constitution, is not bound by an act of the legislature determin- 
ing what and what alone shall constitute contempts of its authority 
and restricting the punishment for such contempts, then it is not bound 
by any act of the legislature regulating its procedure, and the entire code 
of practice might be sponged out by a single Supreme Court decision. 
It could be sponged out by such a decision with just as much pro- 
priety as Section 1616 of the Revised Statutes of Missouri can be 
sponged out by the sentence of a bench of judges sitting in their own 
case. We, therefore, submit to the profession that this decision of 
the Supreme Court is absolutely illegal and subversive of our free 
institutions. 

The case which gave rise to the offensive editorial was a remarkable 
one, and the way in which it was handled by the Supreme Court of 
Missouri was discreditable to the court. In 1892, Henry R. Oglesby 
was a brakeman on a freight train on the Missouri Pacific Railroad. 
A wreck took place and Oglesby was found under the wreck badly 
mangled. He survived, and brought an action for damages predicated 
upon the theory that the wreck was caused by the breaking in two of 
one of the cars of the train in consequence of its having become rotten. 
In other words, his position was that here was a failure on the part of 
his employer to discharge the duty which the law devolves upon em- 
ployers, of furnishing reasonably safe instrumentalities wherewith the 
employé is to work. The contention of the railroad company was that 
the negligence, if any, was the negligence of the men operating the 
train, in that they ran it at a dangerous rate of speed; that they were 
fellow-servants of Oglesby; and consequently that, under the fellow- 
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servant rule, Oglesby could not recover. Oglesby recovered a verdict 
in the sum of $15,000, the railroad company took it to the Supreme 
Court, and there, after much sbuffling and several rehearings, it was 
reversed and the cause was remanded for another trial. At the next 
trial Oglesby again recovered a verdict in the sum of $15,000. Another 
appeal was taken to the Supreme Court. The Supreme Court now re- 
verse the judgment without remanding the cause, which is tantamount 
to a dismissal. Three of the four judges dissent in a very clear opin- 
ion. They show that Oglesby presented clear evidence tending to 
show that the cause of the wreck was the breaking in two of the 
defective car, and that if the railtoad company had exercised its duty 
as master in properly inspecting the cars which were inserted in the 
train this car would not have been included therein and the wreck 
would not have taken place. It is well settled that there are certain 
absolute duties imposed by the law upon the master and that the serv- 
ant whom he delegates to perform those duties, of whatever grade, is 
his master’s alter ego with respect thereto, and that the master is re- 
sponsible to other servants for his negligences and delinquencies in con- 
sequence of which they are injured. No court has affirmed this . 
principle more clearly than the Supreme Court of Missouri, and that 
court has gone so far in the invasion and restriction of the fellow-serv- 
ant doctrine as to make a mere foreman of work the alter ego of a 
railroad company. 

The almost helpless wabbling of the judges in dealing with an ordi- 
nary damage suit depending upon plain principles tended to show that 
the court, considered in the aggregate as a court, was an incompetent 
body; but it did not show, or tend to show that the court was corrupt. 
The charge of the Warrensburg editor was, therefore, a nasty and un- 
justifiable piece of newspaper work. A great court, however, could 
afford to overlook the vaporings of a country editor, especially in a case 
where the court’ had done so much to merit the public censure. 

In hauling him up, in overriding the statute law of the State, in fining 
him in their mere discretion, while at the same time sitting as judges 
in their own cases, in a case where his foolish extravagance had no 
tendency to interfere with the court in its future disposal of the case, 
the court acted in aregretable manner. Its action did not increase the 
respect in which it is held by the bar, and it greatly impaired the re- 
spect in which it is held by the people. The action of the people of 
Warrensburg in paying the fine was sudden and spontaneous. A mass 
meeting was held, a telegram was sent to the editor to ‘‘ hold a stiff 
upper lip.’’ Another telegram was soon after sent telling him to 
‘* draw on Citizens’ Bank for any amount needed,’’ signed, ‘‘ Citizens’ 
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Committee.” He drew for enough to pay the fine and costs and went 
home to his fellow-citizens in triumph. 

Our conclusion then is (1) that the sentence was absolutely illegal 
because probibited by the statute law of the State; (2) that the per- 
formance was regrettable because the judges were sitting as judges in 
their own case; (3) that it was humiliating that a great court should 
thus have taken up the vaporings of a small editor and made it the 
basis of a solemn judicial proceeding; (4) that the court, instead of 
attempting to give ‘‘ reasons’’ for its lamentable performance, ought 
quietly to drop the whole matter, and not stultify itself further, nor 
introduce a bad precedent into the law. 


CompinaTiIon BY Packinc Houses: Recuratinc Price — Constrvuc- 
TION OF ANTI-TRUST AcT — PUNISHMENT. — Anti-trust legislation has 
not anywhere else received stronger sanction than by the Supreme 
Court of Missouri in the recent case of State v. Armour Packing Co.' 
The proceeding was by quo warranto, instituted by the Attorney- 
General, ex officio, to oust the defendant corporations from their fran- 
chises to do business, because of their alleged violations of the Mis- 
souri anti-trust act of 1899.2 This statute makes it unlawful for any 
persons, associations, partnerships, or corporations to become a member 
of or a party to ‘‘ any pool, trust, agreement, combination, confeder- 
ation, or understanding with any other corporation, partnership, indi- 
vidual or any other person or association of persons, to regulate or fix 
the price of any article of manufacture, mechanism, merchandise, 
commodity, convenience, repair and product of mining or any article 
or thing whatsoever, or the price or premium to be paid for insuring 
property against loss or damage by fire, lightning or storm, or to main- 
tain said price when so regulated, or fixed,’’ or to enter into any such 
pool to fix or limit the amount or quantity of any such articles. Sec- 
tion 8966 prohibits any combinations that are designed or tend ‘‘ to 
lessen full and free competition in the importation, manufacture or 
sale of any article, product or commodity in this State.’’ And section 
8971 punishes the violation of the law by a forfeiture of the corporate 
rights and franchises if it be a home corporation, or a forfeiture of its 
right to do business in this State if it be a foreign corporation. Other 
penalties and forfeitures are imposed by section 8968, but are not in- 
volved in nor sought to be enforced in this proceeding. 


1 State v. Armour Packing Co. 2 Rev. Stat. (Mo.) 1899, Sections 
(Mo.), 73 N. E. Rep. 645. 8965, 8966, 8971. 
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After joinder of issues the cause was referred to a special commis. 
sioner to take testimony and make a report of findings of fact with 
leave to the parties to file exceptions thereto. Upon the record and 
exceptions the case was argued orally and exhaustive briefs filed. The 
opinion of the Supreme Court is by Mr. Justice Marshall. The court 
says: — 


“‘ Competition is the life of trade.”” Pools, trusts and conspiracies to fix or 
maintain the prices of the necessaries of life strike at the foundations of goy- 
ernment; instill a destructive poison into the life of the body politic; wither 
the energies of competitors; blight individual investments in legitimate busi - 
ness; drive small and honest dealers out of business for themselves, and make 
them mere “‘ hewers of wood and drawers of water’’ for the trust; raise the 
cost of living and lower the price of wages; take from the average American 
freeman the ability to supply his family with necessary, adequate and wholesome 
food; force the boys away from school, and into the various branches of trade 
and labor, and the girls into workshops and other avenues of business, and 
make them breadwinners while they are yet almost infants, because the head of 
the house cannot earn enough to feed and clothe his family. The people are 
helpless to protect themselves. The powers that be must protect them, or, as 
surely as history records the story of republican government in Rome, so surely 
will the foundations of our government be shaken, and its perpetuity . 
threatened. 


The opinion then collates and reviews a large number of decisions 
on the lines of anti-trust legislation. The evidence before the court 
clearly showed a flagrant violation of the statutes in question, except 
as to two of the defendants named. The opinion concludes as 
follows: — 


If it be true that a combination or trust among the respondents has in- 
creased the cattle business in this State, and has encouraged the stock- 
raising business, and its prohibition hereafter will injure or destroy such busi- 
ness, or if such trust arrangements have given employment to so many people 
and put in circulation so many millions of dollars of money in this State, or if 
it be that the home corporations would lose their plants entirely if their fran- 
chises were taken away from them, such considerations would not amount to a 
defense or excuse for the offense charged. They are matters that should have 
been thought of before the offense was committed. So long as the law puts 
the stamp of condemnation on all such arrangements, agreements, pools, trusts, 
and conspiracies to fix and maintain the prices of articles of prime necessity, 
the courts have no option but to enforce the law. The wisdom and experience 
of all ages and all people have demonstrated the necessity for such laws, and 
for the rigid enforcement of them. And, even after so many years of unfailing 
enforcement of such laws, the terrors and consequences thereof have not 
been sufficient to deter people from violating them. The conclusion is irre- 
sistible that the defendants are guilty of. being members of a trust, pool or 
conspiracy to fix and maintain the prices of dressed beef and dressed pork in 
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this State at the times charged in the petition, except, as before stated, Armour 
& Co. and the Henry Krug Packing Company, as to whom the writ must be 
quashed. 


The matter of punishment being within the discretion of the court, 
under all the circumstances a judgment of absolute ouster was deemed 
unnecessary. It was accordingly ordered that the defendants, The 
Armour Packing Company, The Hammond Packing Company, The 
Cudahy Packing Company, and the Swift & Company each pay $5,000 
as a fine and that they also pay the costs. It was further ordered that 
if said defendants, or any of them, should fail to pay said fine and 
costs within thirty days, then they or those so failing should be ousted 
of all rights, privileges, and franchises of every nature and kind con- 
ferred upon them by the laws of Missouri, and be forever prohibited 
from doing business in that State. All the justices concurred. 

This fearless and just decision shows that the power lies within our 
courts under proper legislative enactments to destroy monopolies 
resulting from industrial combinations and to prohibit oppressions by 
labor organizations as well. The Supreme Court of Missouri has taken 
advance ground in the right direction. 


EquaL PRrorection oF THE Laws: Untawrut Discrimination — 
Licensz Tax — Exemption — Honorasiy SOLDIERS OF THE 
Civm War. — The Supreme Court of Vermont has handed down a 
recent decision which, in principle, affects many statutes enacted of 
recent years throughout several of the Northern States for the relief 
and benefit of honorably discharged soldiers of the civil war.'| In 1900, 
an act was passed by the legislature of Vermont which provides that 
persons resident of that State who served as soldiers in the war for the 
suppression of the rebellion in the Southern States and were honorably 
discharged, shall be exempt from the payment of a license tax. Under 
the statute in question all peddlers must have a license in force, the 
distinction being that honorably discharged soldiers are not required to 
pay a tax.2 Thus the question before the Supreme Court was whether 
the law unjustly discriminates in favor of such soldiers and against 
other persons by reason of which it is in violation of the Fourteenth 
Amendment to the United States Constitution, whereby no State can 
‘deny to any person within its jurisdiction the equal protection of the 
laws.” The opinion of the court is by Mr. Justice Watson. His argu- 


? State v. Shedroy (Vt.), 54 Atl. 2 Vermont Stat. 4733, Chap. 198, as 
Rep. 1081. amended by 66, No. 94. 


778 37 AMERICAN LAW REVIEW. 


ment against the constitutionality of the act exempting honorably dis. 
charged soldiers from the payment of a license tax is as follows: — 


By the law in question the legislature has made a classification by placing 
persons resident of the State, who served as soldiers in the Civil War, and 
were honorably discharged, in one class, and all other citizens together 
in another class. All persons engaged in the business of peddling, whether 
they belong to the one class or the other, must have a license in force, or be 
subject to a penalty; but a license tax is required to be paid by persons in the 
latter class, while a license may be had by all in the former class without the pay- 
ment of such tax. The classification, therefore, is one of taxation. From one 
class a tax on their goods authorizzd so to be sold is exacted for the privilege 
of doing business as a peddler, while the other class may carry on the same 
business in the same manner, sell the same kind and quality of goods in the 
same territory, without payment of such tax. Does this classification have the 
equality of indiscriminate operation on all persons licensed thus to do business 
according to their relations? Upon the answer to this question being in the 
affirmative or in the negative depends the validity or the invalidity of the law in 

‘ question under the equality clause of the Fourteenth Amendment. Upon what 
basis does the attempted classification rest? There is no basis upon which it 
can rest except that persons in the one class served as soldiers in the Civil War, 
and were honorably discharged, and those of the other class did not so serve, 
or were not honorably discharged. This classification is dependent solelyona . 
condition of things long since past, and not ona present situation or condition, 
nor on a substantial distinction having reference to the subject-matter of the 
law enacted. The veterans were originally from no particular class, and when 
discharged from the army they returned to no particular class — they again be- 
came a part of the general mass of mankind, with the same constitutional 
rights, privileges, immunities, burdens, and responsibilities as other citizens 
similarly circumstanced in law in the same jurisdiction. Assuming that thus 
to have served as a soldier and to have received an honorable discharge may 
well merit reasonable considerations at the hands of the State in recognition of 
patriotism and valor in defense of a common country, yet such consideratioas 
cannot exceed those constitutional limits established for the welfare and pro- 
tection of the whole; for equal protection of the laws requires ‘‘ that all per- 
sons subjected to such legislation shall be treated alike under like circumstances 
and conditions, both in the privileges conferred and liabilities imposed.’’! 
It cannot be said that service as a soldier in the Civil War and the receipt 
of an honorable discharge bear any relation to the business of a peddler as 
defined by the law under consideration. There is no difference between the 
present conditions and circumstances of such veterans and those of other citi- 
zens regarding the relations to the law or the attempted classification. In fact, 
according to their relations, they are of the same class, and any attempted 
classification between them is but a mere arbitrary selection, and based upon 
no reasonable grounds. In State v. Hoyt, referring to the equality clause, it is 
said that it is enough if there is no discrimination in favor of one against 
another of the same class; but that, when such discrimination exists, it impairs 
that equal right which all can claim in the enforcement of the laws. 


1 Magoun v. Bank, above cited. 
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The decision then reviews cases of a similar nature arising under 
statutes enacted by the legislatures in the States of New York,' Mas- 
sachusetts,? Lowa.* In conclusion the court says: — 


We think it clear that the discrimination made in the law in question in 
favor of persons who served in the War of the Rebellion and were honorably 
discharged is without reasonable ground, and arbitrary, having no possible 
connection with the duties of the citizens as taxpayers, and their exemption 
from the payment of the tax therein required of others exercising the same 
calling is pure favoritism, and a denial of the equal protection of the laws. 
It follows that section 4732 of the Vermont Statutes is unconstitutional, and 
without force, and that section 4733 of the Vermont Statutes, so far as it 
relates to the payment of license required by said chapter 198, is unconstitu- 
tional and without force. 


Aumony: Vestep Right— Due Process or Law — SuBSEQUENT 
MopiFicaTION OF JUDGMENT. — The New York Court of Appeals ren- 
dered a decision recently which,.to the mind of Mr. Justice O’Brien, 
who filed a vigorous dissenting opinion, presents ‘‘ a most astonishing 
proposition.’’4 The case came before the court upon an application 


by the defendant for an order modifying and varying the direction as 
to alimony contained in a judgment which had dissolved the marriage 
of the parties. The application was granted, and an order was made 
changing the provisions of the judgment of divorce by reducing the 
amount of alimony ordered to be paid by the defendant to the plain- 
tiff from $4,000 to $3,000 a year. This order was reversed by the 
appellate division, and the motion for the modification of the judg- 
ment was denied, whereupon the defendant appealed. 

The judgment divorcing the parties to the action was rendered in 
1892. It decreed the custody of their children to the wife, who was 
plaintiff in the action, and it ordered the defendant to pay to her dur- 
ing her lifetime the sum of four thousand dollars a year, in equal 
monthly payments, in advance, for her support and that of the children. 
No appeal from the decree was prosecuted by the defendant, and it 
contained no provision reserving to the court the right thereafter to 


1 Inre Keymer, 148 N. Y. 219; s. c. 
N. E. Rep. 667. 

* Brown v. Russell, 166 Mass. 14; 
8. c. 43 N. E, Rep. 1005. 

5 State v. Garbroski, 111 Iowa, 496; 
8.c. 82 N. W. Rep. 959. Note. The 
legislature of North Carolina at its 


last session passed a law exempting 
‘disabled ex-Confederate soldiers 
from the payment of peddler’s license 
tax.’’ Chap. 841, Laws 1903 (N. C.). 

* Livingeton v. Livingston (N. Y.), 
66 N. E. Rep. 128; affg. s.c. 74 App. 
Div. (N. Y.) 261. 
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alter it; nor did the statute then in force confer any such power, 
although it existed where the action was for a separation. 

In 1900 a law was passed permitting the court on a pplication of 
either party to an action for divorce, at any time after final judgment, 
to annul, vary or modify the same for due cause shown, whether such 
judgments were rendered before or ufter the passage of the law.' The 
opinion of the court is written by Mr. Justice Gray. The court 
says: — 


The plaintiff, prior to the decree, had a right of support. By her divorce 
she lost that right, and, in substitution for it, acquired a new right—a 
judgment requiring the payment to her of a specific sum of money. That 
right, as a vested interest, is property which the legislature is powerless to 
divest her of. If the interest is, as it is claimed, an expectant one, in the 
sense that the obligation of the defendant was a continuing one to pay ali. 
mony in the future, nevertheless the interest was one fixed by the judgment, 
and was not a mere contingency. It was not a capacity to acquire a right to 
the payment of money. It wasa right fixed by the judgment, and hence 
vested in the plaintiff. 


The reasoning of Mr. Justice O’Brien, dissenting, with whom - 
Haight and Vann, JJ., concur, appears to form a stronger basis for 


upholding the law of 1900 than that of the majority opinion in holding it 
to be unconstitutional in so far as it attempts to confer a power on the 
court to annul or vary a judgment for alimony entered before the 
passage of the act. Mr. Justice O’Brien says: — 


The only other conceivable ground that the statute in question can be 
_ assailed as violative of the constitution must be that it deprives the plaintiff 
of her property without due process of law. The contention implies that 
this incidental provision in a judgment of divorce which the law and the courts 
might grant or deny at pleasure is property. It cannot be sold or transferred 
or bequeathed by will, or pass to next of kin in case of intestacy. It has no 
more of the attributes of property than the common-law right to marital 
support, for which it is an imperfect substitute. It must be apparent that, 
from the general nature and character of alimony and its limitations, it is 
taken out of the general law of property. It is a creation of equity and a 
statute that empowers courts of equity to administer it, or reduce or modify 
it as to amount or otherwise, as changed conditions and circumstances may 
require, in order to do equity between the parties, violates none of the guar- 
anties of the Constitution for the protection of property. Will it be contended 
for a moment that a woman who has procured a divorce, with a large allowance 
of alimony, and who thereafter conducts herself morally so as to becomea& 
public scandal, has secured such a property right in the allowance that no 
power on earth can modify it, simply because the decree was entered prior to 


1 Chap. 742, Laws N. Y. 1900. 
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the enactment of the statute in question? Has she acquired such an absolute 
right to the allowance that the husband must keep on paying it, although he 
has Jost all his property and the judgment virtually sends him to the poor- 
house? To argue that there is no human power capable of mitigating or modi- 
fying such a situation is to my mind a most astonishing proposition, and yet it 
is the logical result of the plaintiff's contention in this case.) 


PartnersHiP: ReLiaious Community — To Notes — 
Rativication. —The Supreme Court of Illinois was called upon re- 
cently to adjudicate certain legal questions growing out of the acts of 
a religious community, which attained considerable newspaper notoriety 
a few years ago. One Crrus R. Teep founded a religious colony at 
Estero Island, Florida. The headquarters of the organization was at 
the home of so many modern religious cults— Chicago. It appears 


that the founder made a specialty of getting women with money to join 
his organization; that the members held all property in common and 
lived as one family. The plaintiff was an associate member of the de- 
fendant’s organization, which was known as the ‘‘ Koreshan Unity.’’ 
She made a loan of $2,100 to the ‘‘ Unity ’’ while she was a member, 
and, as alleged, upon an agreement with the founder that the money 


should be paid to her in full if, at any time after she came into the 
‘“‘Unity,’’ she was in any way dissatisfied and wanted to leave. She 
testified that she severed her connection with the society because she 
refused to comply with requests to worship the defendant, Cyrus R. 
Teed, and his first subordinate, one Mrs. Anna G. Ordway, as God, 
and refused to go to confession to them, or to become a spy on the rest 
of the members. Before leaving the society she obtained a note for 
$975, balance due on the loan, signed ‘*‘ Cyrus R. Teed, for the Kore- 
than Unity.’”’ An interesting feature in the case is the plea of duress 
made by the defendant Teed, who was sued, with seven other members 
of said society, as partners under the name and style of Koreshan 


1 Mr. Justice O’Brien quotes with 
approval from Bishop on Marriage and 
Divorce as follows: — 

“In spite of the fact that law con- 
sists of reason, and that reason is 
constantly detecting and pointing out 
judicial blunders, by means whereof 
cases wrongly decided and false doc- 
trines are overraled, it is no novel 
thing for a bench or judges to accept 
some thoughtless utterance of a pre- 


decessor as though it were reason, 
without a particle of examination to 
see whether it be justorfalse. Indeed, 
through this sort of abnegation of 
the office of thinking, our law has 
been made to linger, and it now re- 
mains in the shadows of the dark 
ages, instead of walking onward with 
the other sciences toward the light of 
a better future.” Bishop on Marriage 
and Divorce, § 1393. 
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Unity. The other defendants each filed a plea of general issue and a 
special plea denying joint liability, which pleas were duly verified, 
The trial court found the issues for the plaintiff and entered judgment 
againt all of the defendants for $2,244.11 and interest. That judgment 
was affirmed by the Appellate Court of the First District. The 
Supreme Court of Illinois in an opinion by Mr. Justice Carrwricur, 
now reverse the judgment of the trial and appellate courts. The 
court says: — 


To such an association as this the doctrines of partnership will not apply. 
Plaintiff in her testimony calls the payment of the money to Teed a “loan,” 
but shows that itwas not a loan, because it was not to be paid back at all 
events, but the agreement of Teed was that it should be paid back to her if at 
any time after she came into the Unity she was dissatisfied and wanted to leave. 
There was no other promise of repayment, and no other time fixed, except 
when she should become dissatisfied and desire toleave the community. She 
lived in the community, and had all the benefits while she remained there, and 
if she became entitled to a settlement and the withdrawal from the funds of the 
association of the money which she put in, that fact would not authorize Teed 
or Ordway to bind the other members, by a personal obligation, to pay her. 
There was no evidence that Teed or Ordway had ever attempted to bind the 
other members individually by such an undertaking, or that they had ever been . 
authorized to doso. The recovery was upon the notes, which were declared 
upon as partnership obligations of the defendants, and which the court admit- 
ted as evidence of such obligations, and the evidence did not show the 
necessiry facts to make them such obligations. 

The court erred in admitting in evidence the notes over the objection, and 
also in ruling on the propositions of law. The suit was to enforce an alleged 
personal and partnership liability of the defendants, and the rights of plain- 
tiff, as tenant in common with other members of the Unity, or against its 
property or Teed, under the alleged agreement, were not involved.} 


DamaGes: Services RenDERED IN TakinG CaRE oF A DECEASED 
Person — WHETHER THE JuRY MAY TAKE INTO CONSIDERATION THE 
Vatvue or His Estate. — In the case of Platt v. Holland,? decided in 
the Appellate Division of the Supreme Court of New York for the Third 
Department, the action was by the grandniece of an aged decedent 
against his administrators to recover the value of services rendered him 
in his lifetime as his housekeeper, secretary and nurse. Upon the trial 
the plaintiff introduced in evidence, under the defendants’ objection 
and exception, the inventory of the deceased’s personal estate, which 


1 Teed v. Parsons (Ill.), 66 N. E. 2 New York Law Journal, July 13, 
Rep. 1044; reversing s. c. 100 Ill. 1903. 
App. 342. 
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had been filed in the surrogate’s office, showing that it amounted to 
something over $20,000. It was also shown that he had a considerable 
amount of real estate. In his charge, the trial judge instructed the 
jury as follows: ‘* And you have a right to take into consideration in 
measuring these damages, the circumstances of the deceased ; that is, 
the amount of property which he owned, his financial condition, 
becanse a man having large financial interests, banking interests, real 
estate, tenement houses and mortgages, should pay more reasonably 
and liberally for services of this kind than a poorer person would. You 
have a right to take into consideration those facts in making up your 
minds how much money she is entitled to, if she is entitled to any- 
thing ;”’ to which an exception was duly taken. 

This charge having been excepted to and the defendants having 
appealed, Mr. Presiding Justice Parker dealt with it is as follows: — 


The respondent attempts to justify this charge by the case of Gall v. Gall.} 
But in that case the services were rendered as a confidential agent and per- 
sonal and business representative, and it was held that the extent and nature 
of the business which the plaintiff was reauired to manage was an important 
factor in determining the value of his services, and the evidence was admitted 
for that purpose only. 

In this case, the plaintiff does not appear as any such business manager. 
She does not claim it in her complaint, and although in the evidence there is 
an effort made to show that her services extended somewhat into that depart- 
ment, it can hardly be claimed that in addition to her duties as housekeeper, 
secretary and nurse she also took charge of and had the responsibility of a 
manager and general representative of all of the deceased’s business affairs. 
The services for which compensation are here sought are not at all like those 
rendered in Gall v. Gall, and hence that case is not at all an authority for the 
charge herein given. 

Moreover, the charge does not purport to be given to meet any such case. 
It plainly instructs the jury that a man of large wealth should pay more reason- 
ably and liberally for services as housekeeper, as a nurse, and as secretary 
and companion than a poor man should. We can hardly sustain such a prop- 
osition as that. Without examining the other exceptions in the case, I con- 


clude that, for the reasons above stated, the judgment and order must be 
reversed. All concur. 


Corporation Createp By Concress: Grant oF Power To Suz AND 
BE Suep —Nationat Home — ror Tort. — The 
Supreme Court of Ohio has decided that the National Soldiers Home, 
located at Dayton, in that State, cannot be sued in an action for tort.? 


1 27 App. Div. 173. for Disabled Volunteer Soldiers 
? Overholser v. The National Home (Ohio), 61 N. E. Rep. 487. 
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The evidence showed that the plaintiff suffered large damages to his truck 
farm, which is located near the grounds occupied by the National Sol. 
diers Home ; that this damage was caused by the discharge of water, 
sewerage, crude oil and other substances which were permitted to 
escape from tanks and reservoirs located on the property occupied by 
the defendant. A trial in the Court of Common Pleas resulted in a 
verdict for the plaintiff. The National Home for Disabled Volunteer 
Soldiers is an eleemosynary corporation, instituted for the administra- 
tion of a charity of the United States. It is maintained by funds of 
the United States. All of the property held in its name was paid for 
by the United States, and its powers and rights were conferred by an 
act of Congress. The grant contains the following clause: ‘‘ to have 
perpetual succession, with powers to take, hold and convey real and 
personal property, establish a common seal, and to sue and be sued in 
courts of law and equity.’’ The reasons for holding that the defendant 
is not liable in a tort action in a case of this kind are stated by Mr. 
Justice Davis, who wrote the opinion, as follows: — 


The general doctrine in regard to the liability of the government for torts is 
thus stated: ‘Even the State or the general government may be guilty of in- 
‘dividual wrongs, for, while each is a sovereignty, it is a corporation, also, and ; 
as such capable ofdoing wrongfal acts. The difficulty here is with the remedy, 
not with the right. No sovereiguty is subject to suits, except with its own 
consent. But either this consent is given by general law, or some tribunal is 
established with power to hear all just claims. Or if neither of these is done, 
the tort remains, and it is always to be presumed that the legislative authority 
will make the proper provision for redress, when its attention is directed to the 
injury. The United States has consented to be sued on its contracts, either 
in the Court of Claims, or ina circuit or district court of the United States, but 
it has not yet consented to be liable to actions for torts.2 Therefore we are 
not persuaded by the argument that the power conferred upon the corporation, 
of suing and being sued both at law and in equity, must be construed as a con- 
sent by Congress that this particular governmental agency may be sued upon 
any cause of action, whether sounding in contract or intort. On the contrary, 
we are constrained, upon all considerations, to regard this as imposing the 
power and liability to sue and be used in respect to such matters only as are 
within the scope of the other corporate powers of the defendant. The National 
Home for Disabled Soldiers was not given the right to commit wrongs upon in- 
dividuals. It was not contemplated that it would do so. It was created and is 
perpetuated by the Federal government for a very different purpose. Hence it 
cavnot be inferred that Congress meant to impose a liability upon this corpora- 
tion so unusual, so different from its general policy, and so different from the 
liabilities imposed on other public agencies. The defendant has no corporate 
fund nor any property applicable to the payment of a judgment in such an action 
as this. A judgment could not be satisfied, except by seizing upon the property 


1 Cooley on Torts, §§ 122-123. 2 Belknap v, Schild, 161 U. 8. 17. 
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and funds supplied by the general goverament for the purpose for which the 
defendant was created, and without which it must cease to exist. Execution 
against the defendant would not only bring on conflict between the State and 
Federal governments, but, if allowed, it would tend to the destruction of this 
splendid national charity. It is no answer to the considerations to say that a 
judgment in damages for the tort would be an ascertained basis for av appeal 
to Congress for satisfaction, for, as is said by the eminent author, already 
quoted, it is to be presumed that the sovereign is always ready and willing to 
do justice, and a judgment in the courts, when unauthorized by the government, 
would not only be altogether vanity — or empty result — but would be an inde- 
corous assumption of the right to advise the general government as to its duty, 
and of the right to make the judgment the basis of a demand, precluding in- 
quiry by the general government as to its ultimate lability. The courts can be 
better employed than in doing a useless thing. We therefore conclude that the 
right to sue the National Home for Disabled Volunteer Soldiers for a tort was 
never contemplated nor conferred. 


Emptoyer’s Durine Strike. — The failure of an employer 
to explain to new employés the fact that they are taking the places of 
strikers is held in a late decision of the Colorado Court of Appeals in 
Holtshauser v. Denver Gas & Electric Company, as reported by the 
public press, to give a good cause of action against the employer for 
damages when an employé ignorant of the danger is assaulted and in- 
jured by strikers. The court, as reported, said: ‘‘ The controlling 
feature of this case is that the employer exposed the employé to per- 
sonal danger, and concealed the danger from him. It is presented 
that, during the intervening time, the plaintiff ought to have discovered 
that a strike was in progress, and that the defendant’s old employés 
were in no tranquil state of mind. How he might have made the dis- 
covery, unless he had seen or heard something to suggest inquiry is not 
told. It is alleged that the plaintiff did not know there was a strike, 
and that he was unaware of any danger until attacked.’’ The duty of 
a master to instruct and warn his servants as to the perils of the em- 
ployment is clearly established as a general rule by a multitude of 
cases found in a note in 44 L. R. A., beginning on page 33, and there 
are some cases which apply the rule to various sporadic and transitory 
dangers, as well those which are customary or usual in the business. 
The kind of danger considered in the Colorado case is, however, one 
that does not seem to have been hitherto passed upon. In Kliegel v. 
Aitken,’ it was held that a master is liable for exposing to a con- 


1 (Wis.) 35 L. R. A. 249. 
VOL. XXXVII. 50 
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tagious or infectious disease a servant who is ignorant of the danger 
and unable to know it: by the exercise of ordinary care, if he contracts 
the disease, and if the master knew, or in the exercise of ordinary care 
ought to have known of the danger, but did not warn the servant. 
The danger of exposure to disease is certainly no greater than the 
danger sometimes encountered by a workman who takes the place of 
a striker, and there seems to be no good reason why the general 
rule requiring a master to let the servant know of the perils of 


the employment ought not to apply to such a case. — Case and 
Comment. 


Evmence Ostainep THrovueH THE ConreEssionaL. — In the action 
of Tannian v. Synnott, which was tried by the Chief Baron and a 
special jury, the question of the confessional as affecting the law of 
evidence was referred to incidentally. The action was for damages for 
slander, and one of the witnesses produced on behalf of the plaintiff 
was a Roman Catholic clergyman who had had a conversation with the 
defendant. He stated that the defendant had spoken to him as a . 
clergyman, but that the conversation had taken place in the street and 
was not in confession. The Lord Chief Baron stated that he would 
not ask the witness to depose to anything connected, directly or in- 
directly, with confession, or in reference to his advice as to whether a 
man had committed a crime. He added, however, that the present 
occasion was not complicated by such matters, and he allowed the 
evidence to be given in spite of an objection on behalf of the defend- 
ant. The most celebrated case in which, in Ireland, the question of the 
confessional was discussed was that of Re Keller.’ In that casea 
Roman Catholic clergyman was committed hy the judge in Bankruptcy 
for unsatisfactorily answering— or rather for refusing to answer— 
certain questions with reference to the estate of the bankrupt. The 
ground of the refusal was the alleged privilege of the confessional. 
The clergyman, however, was discharged by the Queen’s Bench 
Division, by virtue of a writ of habeas corpus, on the ground of de- 
fect in the warrant of committal; so that the point was not decided. 
The decision of the court in R. v. Gibney ? was merely that informa- 
tion acquired through the confessional was admissible as evidence; it 
was not decided whether such evidence was compellable. — Law Times 
(London). 


1 22 L. Rep. Ir. 182. 2 Jeff C. C. 15. 
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Anonymous Communications. — We have received a communication 
addressed to the editors, signed a ‘‘ Layman,’’ dated New York, July 
27, 1908, and written in a difficult handwriting, on the subject of 
‘«The Subornation of Telegraph Companies by ‘ Exchanges.’’’ The 
well-known custom of serial publications is not to notice anonymous 
communications in any way; but we lay this communication aside, 
thinking that this author has omitted to send his name and address by 
an oversight. 


THE SALE OF THE DEGREE OF DOCTOR OF LAWS. 


To the Editors of the American Law Review: 


I have recently received the enclosed papers from an alleged College of Law 
in Nashville, Tenn. It seems to me that proceedings of this kind deserve the 
attention of the profession, if we hope to maintain any proper standing of in- 
telligence and education. J, therefore, enclose same to you. 

Respectfully, 
RogBerr E. Morrison. 
Prescott, ARIZ. 


Accompanying this letter were several characteristic inclosures of 
the inimitable Farr. One of them was as follows: — 


“The American National College 
of Legal Lore.*’ 
CORRESPONDENCE DE- 


RESIDENT DEPARTMENT 
OF LAW. PRESIDERT'S OFFICE * PARTMENT OF LAW. 


Courses oF STUDY: Nashville College of Law, All courses 
LL.B., LL.M., D.C.L. and LL.D. Nashville, Tennessee. the 
me” all communications to 
e 


corporation: WILLIAM FARR, Ps.D., LL.D., 
The Nashville College of Law. DEax. 


in Law are now 
dence 


Tuition same as in Residence. 


NASHVILLE, TENN., May 22, 1903. 
Hon. Ropert E. MORRISON, 
Prescott, Ari. 
Dear Sir: 
In accordance with a time-honored custom, the college will confer a title 
upon some worthy ejucator or jurist of your State, by bestowing 
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THE DEGREE OF Doctor oF Laws, LL.D., 


and in harmony with th: annual custom established by the leading American 
and European colleges, after long continued usage, your nam: has been sug- 
gested as one of ability, morality and integrity, and worthy of this distinction, 
and upon the presentation of the proper Record of Data, the title will be con- 
ferred at the coming meeting of the Board of Trustees. The desire of the cor- 
poration is that this honorary distinction be conferred only upon one who may, 
in some way, prove an honor to himself, an honor to his country, and an honor 
to the college. There are no fees attached, as it is purely honorary, except the 
cost of the issuance of the diploma, a‘d engrossing name in same. The Col- 
lege Diploma bea‘s a fac-simile of the corporate and State seal, is lithographed 
upon pa*chment, carefully prepared sheepskin, suitab‘e to frame and place in 
the home or office, and is a testimonial of efficiency. 

Please fill out the enclosed blank, Record of Data, and return to this office for 
filing purposes to be kept in the records of the college for future reference, 
enclosing check for the incidental fee to cover expense of the issuance of the 
diploma and engrossing your name in same, and it will be pla:ed to your credit 
upon the books of the college, and if for aay cause the title b2 not conferred, 
the incidental fee will be returned to you by the corporation. 

We desire to call your attentioa to the two great aims of the college: — 

First. Our great aim is to educate and train future lawyers. We study the 
law. The law is our chief text. All our studies encircle the law. We aim to 
make its principles plain, its doctrine luminous, and to furaish the best methods 
for its exposition, explanation and illustration. We teach both the science and 
practice of law and equity. 

We aim to send forth graduites trained in the law, graduates who know the 
law and are equipped with the best m:>thods of its interpretation and can ex- 
plain its principles plainly in the light of modern decisions; in short, our aim 
is to send forth lawyers — men and women versed in the law. Our courses of 
study are broad; our work is thorough. 

Second. Our motto is that, we shall pass through this world but once, and 
therefore, any good thing that we can do, or aay kindness that we can bestow 
upon @ truly worthy one let us do it now, let us not defer it, nor neglect it, 
for we shall not pass this way again. 

Extending to you personally, and on b2half of the college, our earnest con- 
gratulations as a coworker in the domain of the great profession, believe me, 

my dear sir, Faithfully yours, 
' Wo. Farr, 
Dean. 


P. 8. The annual May meeting of the B »ard of Trustees will be held the 30th 
' inst., and your record of Gata should be received in advance of the meeting. 
You will be notified of the action of the board, and if elected io a degree, your 
diploma will be sent to you, otherwise, check returned. R. S. V. P. 


Accompanying the above letter was an inclosure. in the form of 
note, explaining that an incidental fee of $10.00 should accompany the 
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Record of Data to cover the expense of issuance of the diploma and 
ingrossing the name in the same, and that if, for any cause, the degree 
could not be conferred, the incidental fee would be returned to the 
sender by post office money order, ‘* by the corporation.’’ It is to be 
noted that Farr is working this scheme in the name of the corporation, 
no doubt for the purpose of avoiding personal liability. 

Accompanying the above letter is also a list of perfunctory questions, 
from which we select the following : — 


19. What law books, if any, have you read? 
. Do you believe in coeducation of the sexes in a College of Law? 
. What interest do you take in educational affairs? 
. Name the church of your choice. 
. Do you take daily exercise? 
. Do you have good health? 
. Was Pope right in saying, drink deep or taste not of the Pierian 
spring? 
’ $8. What magazine, if any, do you read on American Legal Lore? 
College incidental fee enclosed $10.00. 


Accompanying this choice letter is also a booklet of fifteen pages 
which consists of a circular of information relative to ‘‘ The American 
National College of Law, Nashville, Tenn., U. S. A.’’ On the third 
page there is a collection of portraits, with that of the inimitable Farr 
in the center. One of these isa portrait of a lady, and another that 
of anegro. The negro is evidently trying to brace up and look honest 
and serious, out of shame for the company he isin. Disassociated 
from the swindle of Farr, and standing by themselves, these men would 
look quite respectable. The book also contains on page 8 a picture, 
reduced in size, of the college diploma which the alleged college con- 
fers. On the right-hand page is a handsome and well decorated por- 
trait of Farr bearing the legend, the date, 1809, being an enormous lie, 
‘** Nashville College of Law, Incorporated Nashville, Tenn., July 17, 
1809.” On page 11 is an alleged song called the Nashville College 
Song, set to alleged music. We are not a judge of music, and offer 
no criticism upon that; but the words of the song are enough to make 
a pig squeal. Beneath this performance is this legend: ‘‘ The Alumni 
of the Nashville College of Law earnestly appeals to all lovers of the 
law, ‘The Mother of our Peace and Joy,’ to have this song sung all 
over the United States, and to have it published in all newspapers and 
magazines, and enclose a copy inall your letters.” This extract says 
nothing about the ten dollar fee. This wonderful book winds up with 
a picture of ‘‘ Hon. William Farr, Ph. D., LL.D., delivering his famous 
address on the subject of ‘The Study and Profession of Law.’ ’’ 
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The following letter of Hon. Henry H. Ingersoll, Dean of the Law 
Department of the Tennessee University, published in the Boston 
Herald, furnishes an additional and a valuable contribution to the 
literature of this interesting topic : — 


To the Editor of the Herald: 


The degrees offered to the credulous public by Dr. Farr of Nashville, Tenn,, 
have perhaps received sufficient exposure through your columns and that of 
other public-spirited journals, much, no doubt, to Farr’s delight, for he can- 
not bear to be ignored; he dreads the silence of the press, and only craves 
its notice, not caring whether it gives him praise or condemnation. I ask 
pardon, therefore, for ministering to his prurient desires, by writing this 
letter; but justice to the bar of Tennessee demands for its members this 
special’mention of this irrepressible ‘‘ doctor.’? Three items, therefore, I send 
you: — 

1. In 1896 a dozen of the leading members of the Chattanooga bar, who 
had been inveigled into becoming the faculty of a law school of which Dr. Farr 
was ‘‘dean,’’ discovering after several months of service that the ‘‘ doctor”’ 
was offering for sale to non-residents the diploma of this law school, assembled 
in faculty meeting, called the ‘‘doctor’’ before them, confronted him with 
written evidence of his proposed sale of degrees, and, on receiving a reluctant 
confession of his illicit scheme, warned him that his room was better than his - 
company, and gave him twenty-four hours in which to arrange his affairs and 
leave the city. He accepted the notice at full value, promptly absconded, and 
Chattanooga has seen him no more. 

2. After a couple of years roamiog in the West beyond the Missouri and 
perhaps as far ‘as where rolls the Oregon,’”’ Dr. Farr again invaded Tennes- 
see, and, choosing Nashville for his headquarters, filed charters for two law 
schools, the first known as the ‘‘ Nashville College of Law,’’ and the other 
** National College of Law.’’ The bar association of the State at its annual 
meeting in 1890 on Lookout Mountain, having received a letter from this raid- 
ing “doctor’’ referred the same to a special committee which reported to the 
association a brief epitome of his professorial pretensions, denounced his 
colleges of law as “fake’’ law schools, and warned the public against him 
as a charlatan and impostor. This report was adopted by the association by 
unanimous vote and published in its proceedings. 

8. Last winter a bill in equity, in the nature of quo warranto proceeding, 
was filed in the chancery court at Nashville upon the relation of our State Bar 
Association, praying that the charter of the National College of Law be declared 
illegal and void, and the corporation dissolved. This came to a hearing last 
spring, and the chancellor granted the relief sought for and forfeited the 
charter. The association thereupon also laid the facts connected with Dr. 
Farr’s doings before the attorney-general for the Nashville circuit, and the 
postmaster-general of the United States, requesting appropriate proceedings to 
prevent further performances of like character, and to punish past proceedings 
if contrary to the criminal law, and have sincere hopes that these efforts may 
not prove futile. 


Tnese steps were taken, by the bar of Tennessee, not only to protect our 
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own citizens against this persistent ‘‘ professor,” but also which is more 
needed to warn the general public of his true character and his false pretenses, 
and we trust not entirely without effect, though we despair of saving all the 
“ gudgeons.” Very truly yours, 
Henry H. INGERSOLL. 
JuLy 9, 1903. 


Printing and commenting upon this letter, the Boston Herald edito- 
rially says : — 


The Herald has not intimated that the reputable lawyers of the State counte- 
nance the proceedings of Farr; but we are glad to be able to show, on 80 good 
authority, that they very emphatically dissapprove of them. What amazes us 
is, that the State Bar Association has not been able to induce the legislature 
to prevent these “‘ fake’? colleges from doing the business they engage in. It 
is no credit to the State that such work is carried on year after year, appar- 
ently with official State sanction. We must presume that the legislature does 
not well represent the intelligence and honor of the State. It must havea 
majority of members who possess no correct idea of the proper nature and 
function of an institution of learning conferring high degrees. 


THE NORTHERN SECURITIES DECISION. 


To the Editors of the American Law Review: 

Ihave been reading the May-June REVIEW, and have’a suggestion asjto some 
of the matters and thoughts therein. 

The decisions in the Northern Securities case pins down the fact that the 
combination of the Great Northern and the Northern Pacific, with their joint 
holdings of the Burlington stock, is obnoxious to the Sherman Anti-Trust Act, 
because it enables the Securities Company to monopolize commerce and dictate 
rates. But that it does these things is not all of it, nor the worst ofit. It 
also enables the people who are interested in the three railroads mentioned to 
control and suppress the building of any other railroads in what they call their 
‘ territory,’’ to the manifest detriment of the public. 

The Burlington was building westward at a giant’s pace, and it would have 
long since reached the Pacific Coast; but it was stopped in mid-prairie, and the 
stub end of it run to Billings, Montana. 

The Northwestern ends at a little plains village over in Wyoming, because 
the chill hand of the Union Pacific interest was laid upon it. But for that the 
continent would have been well-nigh spanned by another line before now. 

The Northern Securities and the Union Pacific claim and hold all the terri- 
tory north of Denver and Salt Lake, and no new line of road can be built 
without their consent. 

Oregon is suffering and crying for railroad development, but can’t get it, 
because the Unioh Pacific will not permit anyone else to do anything, and will 
do nothing itself. 

Washington has a little prospect for relief in the proposal of the Canadian 
Pacific to build one branch to Spokane and another along the coast to Tacoma. 
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But no great main line can be or will be constructed although there is room 
for at least two of them. 

How is it that such power can be gathered up and concentrated in a few 
hands? 

In my humble judgment (and this is the suggestion I proposed) the Bur. 
lington case, alone, furnishes the complete answer. 

As a corporation attending to its own business, which was to serve the 
public, the Burlington Company was building a railroad wherever there wag 
a prospect for business. It promised to interfere and compete with two other 
railroad companies, and they bought up a majority of its stock and sup- 
pressed it. : 

They bought up its stock. That was the way it was done, 

And so the Union Pacific bought up the Northwestern, and owns a very large 
portion of the Southern Pacific; and it stopped the westward building of the 
one and controls the policies of the other. 

The whole ‘ Trust’? system is based upon the power of one corporation to 
acquire and vote the stock of another. 

Few States permit their corporations to do that, but New Jersey does it to 
the largest extent, and for that reason it is the favorite trust incubator. 

The Northern Securities people say, with regard to the Court of Appeals 
decision: ‘‘ Very well; we will see what the Supreme Court says, and if it is 
against us, we will just go on and do the same thing in some other way.’”’ And 
so they will just as long as the Great Northern and the Northern Pacific cor- . 
porations can buy, hold and vote the stock of other railroad corporations, 

If the Alton, the Great Western, or any other concern, old or new, shows 
positive signs of Pacific Coast extension, they will go into the market, buy up 
a majority of the intruder’s stock, and squelch the movement. If need be, the 
Union Pacific will help. 

Execution of the Anti-Trust law may hinder combinations for the control 
of interstate transportation, but it will not prevent them. 

We need to go a step further and prohibit any interstate railroad corporation 
from owning, holding or voting the stock of any other railroad corporation, 
and make those corporations which hold such stock get rid of it and attend to 
their own business. 

Pooling was bad. ‘ Holding Companies” for control are bad. But in bad- 
ness they do not hold a candle to the fundamental vice there is in one corpora- 
tion’s owning and voting the stock of another. 

Congress certainly has the power to regulate this matter. 

Respectfully, 
T. L. 

Tacoma, WasH. 


EARLY REFORMED PLEADING IN TEXAS. 


To the Editors of the American Law Review: 

I have just finished reading the learned and very interesting address of Mr. 
Judson before the Law Department of Colorado University, as published in the 
July-August number of the AMERICAN Law Review. Noting from the tenor of 
this address his interest in legal history, I have concluded that he would not 
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object to my calling attention to a fact concerning the precedence in point of 
time by the Republic and State of Texas in inaugurating the reform system of 
pleading in the place of the old technical common law form of pleading. In his 
address, he follows the text- writers who have had occasion to mention the 
subject, and invariably gives to the State of New York precedence in point of 
time in adopting this reform. Permit me to call attention to the fact that the 
Congress of the Republic of Texas, by an act passed January 29, 1840, adopted 
the common Jaw as the rule of decision in the Republic; but by the act of Feb- 
ruary 5, 1840, provided: ‘That the adoption of the common Jaw shall not be 
construed to adopt the common law system of pleading; but the proceedings in 
all civil suits shall, as heretofore, be conducted by petition and answer.” 
When Texas was admitted into the Union as a State, in 1845, her Constitution! 
provided that: “The District Court shall have original jurisdiction * * * 
of all suits, complaints, and pleas whatever, without regard to any distinction 
between Jaw and equity, when the matter in controversy shall be valued at, or 
amount to one hundred dollars, exclusive of interest.’’ The Legislature of the 
State carried into effect thts constitutional provision by also specially providing 
that there should be no distinction between law and equity in so far as the 
jurisdiction of the courts were concerned, and provided, by statute, that: ‘‘ The 
pleadings in all civil sults in the District Courts shall be by petition and answer.”’ 
Both the Constitution and the statute gave the District Court and the judge 
thereof power to issue all remedial writs, including habeas corpus, mandamus, 
injunction, etc. Article 1183 Revised Statutes of Texas reads as follows: 
‘The pleading shall consist of a statement, in logical and legal form, of the 
facts constituting plaintiff’s cause of action, or the defendant’s ground of de- 
fense,”” This is a statutory definition which is in effect what was construed 
to be our system of pleading from 1836, when Texas achieved her independence 
from Mexico, down to the present time. Stated in a few words, our system is 
that the plaintiff states the facts and the court gives him such relief as he may 
be entitled to, either in law or equity, upon the facts so stated. The defendant 
states the facts constituting his defense, and if the facts show a defense, either 
in law or equity, to the plaintiff’s cause of action, the court gives the defendant 
the benefit thereof. This condition in our jurisprudence was evidently the 
result of common law lawyers coming here from different States of the Union 
and living for a number of years under the civil law, which obtained until 1836; 
and is the bold originality which characterized the leaders of the Texan revolu- 
tion. They saw the advantage of the civil law system of petition and answer, 
and immediately adopted it in lieu of the common law technical form of plead- 
ing, while retaining at the same time the common law as the rule of decision. 

Being a descendant of one of the first Anglo-Saxon settlers of Texas, I 
could not refrain from letting my State pride move me to call attention to 
these historical facts concerning the history of jurisprudence in the Republic, 
and afterwards State, of Texas, and I trust that you will pardon me for in- 
truding upon your time in doing so. 

Very respectfully, 


Lewis R. Bryan. 
Houston, Texas. 


1 Section 10. 
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BOOK REVIEWS. 


THE WomMAaAnN’s MANUAL OF Law.— By Mary A. GREENE, LL.B. XVI-284 pp. Sliver Bur. 
dett & Oo., New York and Boston. 1902. 


It is a pleasure to welcome a woman to the circle of legal authorship, 
especially when her work is so well done,as in this case. Miss Greene is a 
graduate of the University of Vermont, where she was distinguished as a brill- 
iant scholar,a graduate of the Boston University School of Law, a member 
of the Boston bar and lecturer on law at Lasell Seminary. 

Her subject is a broad one; and although it relates to men as well as to 
women, she has chosen the title of ‘““The Woman’s Manual of Law,” because 
her book discusses the laws that women specially need to know. One chapter 
(IV.) is given to the law of husband and wife; Chapter V. to that of parent and 
child, and guardian and ward; and Chapter VI. to that of domestic service, 
These three chapters comprise about seventy pages, and contain much that 
every woman ought to know, whether she be married orsingle. Other chap. 
ters treat of agency, corporations, checks and notes, securities, sales, mort- 
gages, landlord and tenant, wills and administration of intestate estates, etc, 
The book is written in a clear and concise style, without technical terms, and is 
attractively printed and bound. In discussing the question of necessaries! 
the author intimates a doubt as to the ability of a juryof men to decide in- 
telligently what is suitable apparel and ornament for a woman, and suggests 
that “‘ perhaps six women with six men on the jury might do better”’ in such 
cases. 

The trend of legislation toward equal rights for husband and wife in each 
other’s property isduly noted.? The case of husband and wife, however, is 
only one instance of our evolutionary progress toward industrial equality 
and equal pay for equal services. ConraD RENO. 


MICHIGAN SERIAL DIGEST. — A Digest of all Michigan Decisions since January, 1902, up to 
June, 1903. Cumulated Quarterly. Subscription Price, $5.00 for the First Year. Re- 
newals $3.00 Annually in Advance. Edited by COLIN P. CAMPBELL, LL.M. Published 
by the Serial Digest Publishing Co., 449 So. Front St., Grand Rapids, Mich. 


We certainly hope that this new publication will succeed. It is based on a 
system of classification which seems to be apt and sound. The paragraphs are 
as brief as they can well be made, while, at the same time, conveying to the 
mind an idea of the point or question in the decision to which they refer. 

We find, however, under the head of ‘‘ Demonstrative Evidence,” three para- 
graphs, only one of which seems to us to belong under that sub-title. The 
first is: “Apparent earnings and savings compared, to prove defalcation of 
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clerk.” We should regard this as better classified under ihe head of ‘ Cir- 
cumstantial Evidence.” Another is: “ Mortality tables when competent in per- 
sonal injury case.’’ We should regard this as better classified under “‘ Propriety 
of Evidence in Particular Cases;’’ or under ‘‘Damages.”” We may be all 
wrong in these suggestions, however, and we do not throw them out with the 
view of qualifying the general admiration which an examination of this booklet 
excites. 


LAWYERS’ REPORTS ANNOTATED, BOOK 59.— The Lawyers’ Reports Annotated. Book 
LIX. All current cases of general value and importance, with full annotation. 
BuRDETT A. RicH and HENRY P. FaARNHAM, Editors. Rochester, N. Y.: The Lawyers’ 
Co-operative Publishing Company. 1903. 


This volume starts out with an extensive note on the Right to Obstruct or 
Destroy the Rights of Navigation. This very elaborate note, a treatise in 
itself, bears the initials H. P. F., which we understand to mean Henry P. 
FarnuaM, one of the editors. The next note, beginning on page 135, relates 
to the Conflict of Laws on the Subject of Divorce. It is a very long note, 
bearing the initial G. H. P. It deals with the cases more in detail than some of 
the annotations of this nature do, taking up case after case, and stating what it 
decides. Next comes a note ona peculiar, but greatly contested department 
of the law of pleading, the Sufficiency of General Allegations of Negligence, 
signed F. H. B.1 The next note on the Garnishment of Unliquidated Claims,* 
signed L. B. B., certainly relates to avery practical subject, and L. B. B. has 
ended the discussion by making a summary of his conclusions, too long for us 
toquote. On page 465, appears a note by L. B. W. on the Admissibility in Evi- 
dence against Accused, of Documents or Other Things Taken from Him. The 
reader will at once infer that this question touches the personal privilege of not 
giving evidence against one’s self, and such is the fact. On page 513 begins a 
long note by H. P. F. (HENRY P. FaRNHAM again, we suppose), on the subject 
of Establishment, Regulation and Protection of Ferries. Nothing could be 
more practical than the Effect of Modern Constitutional Statute, or Charter 
Limitations of Municipal Indebtedness upon the Acquisition of a Water Supply 
or Sewer System, which is made the subject of a note beginning on page 604 by 
H. P. F. again. The note beginning on page 673 on the Liability for Rent of 
Premises Occupied by a Receiver or Assignee for Creditors, brings together a 
great number of cases applicable to a very practical and important question. 
On page 737 begins a shorter note on the subject of the Personal Liability of 
Purchaser of Personal Property which is Subject to a Lien. The writer ex- 
plains in the commencement of the note, that such a liability can only exist, if 
at all, by force of a statute creating it. It is signed by the initials P. H. V. 
The treatise — we started to say note —of H. P. F. again, beginning on page 
817, and comprising 90 of these large pages in small type of double column 
formation, on the subject of Liability for Damming Back Water of a Stream, 
arrests the attention and merits admiration for the vast and unremitting dili- 
gence of H. P. F. A small note by I. T. ends the list of large notes, if this 
somewhat contradictory statement may be used, —said note relating to the 
Right to Attachment or Order of Arrest in a Breach of Promise Case.’ After 
the 960 pages of carefully selected decisions, and these copious notes, comes a 


1 Beginning on page 209. 2 Beginning on page 358. % Beginning on page 954. 
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“résumé of the Decisions Published in this Book,’’ classifying them acco 
to topics. Then there is ‘‘a General Index to Opinions, Notes and Briefs.” 
We notice what seems to be a typographical improvemert in this volume 
over some of its predecessors, which could further be improved by spreading 
the lines of the type, and especially of the small type used in the notes, a little 
wider apart. But the woik is pitched and built on the plan of giving the 
practitioner the greatest amount of value for his very moderate outlay. We 
understand that the success of this series of practical law books has been 
steady and unimpeded. It is certainly well deserved. 


MaGEE’s INDEX TO NOTES OF THE AMERICAN STATE REPORTS. — Index-Digest to the 
Monographic Notes in American State Reports, Volume 1 to 91. By E. Dz Los Maczg, 
San Francisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers, 
1903. 


One needs this volume to get an idea of the vast storehouse of legal knowl- 
edge contained in the notes to the cases printed in the first ninety-one volumes 
of the American State Reports. Here are 267 pages of Imperial Octavo size, 
printed in small type, and in double column, consisting of condensed state- 
ments indicating subjects or propositions with barely sufficient clearness to 
enable the searcher to follow them as guideboards to what he wants to find. 
This book greatly increases the value of the American State Reports in the 
hands of any one who owns them. It is a key-house to that vast thesaurus of 
legal learning. 


VEEDER’S LEGAL MASTERPIECES. — Legal Masterpieces — Specimens of Argumentation 
and Exposition by Eminent Lawyers. Edited by VAN VECHTEN VEEDER. In Two 
Volumes. St. Paul, Minn.: Keefe-Davidson Company. 1903. 


The purpose of this publication is explained in the first paragraph of the 
preface, as follows: ‘‘ The purpose of this collection is to bring together, from 
the whole field of legal literature, specimens of the best models of the various 
forms of discourse and composition in which the lawyer’s work is embodied. 
The sim has been to select, as far as possible, topics of general interest and 
importance, and to present these topics through the medium of some great legal 
personality. Much will be made of style and form; but it must not be sup- 
posed that substance is thereby underrated. Knowledge and invention, or the 
power of supplying ideas, is the first and essential step in all discourse and 
composition. Without clearness of thought, there can be no precision of state- 
ment; and clearness, as Webster said, is the great power at the bar. These 
specimens are designed simply to indicate the best methods of making the 
thought most effective; to show discourse as a system of thought animated bya 
rational order and sequence of ideas, and to display the effect of skill and taste 
in expression.” 

The selections are from the works of Lord Mansfield, Thomas Erskine, 
Alexander Hamilton, Lord Stowell, John Philpot Curran, Chief Justice Marshall, 
Lord Brougham, Horace Binney, Daniel Webster, Sir Alexander Cockburn, 
Benjamin R. Curtis, Wendell Phillips, Charles O’Conor, Richard Henry 
Dana, Jeremiah 8. Black, David Dudley Field, William M. Evarts, Lord 
Bowen, James C. Carter. These selections consist of arguments delivered 
before courts of professional opinions, and of judicial opinions. The — 
introduction might be entitied, “An Essay on Oratory,” and it is well 
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worth reading. Each of the great men, examples of whose masterpieces 
are given, is introduced by a short collection of biographical data, followed by 
a sketch written in the most engaging manner. We can only give two or three 
examples of the introduction. 

Here is his contrast between Coke aid Bacon: ‘* An examination of our early 
literature almost satisfies one of tie literal truth of Bentham's reluctant admis- 
sion that Blackstone was the first lawyer to discuss legal topics in the lan- 
guage of the scholar and the gentleman. Coke, whom Carlyle calls the ‘common 
law incarnate,’ — ‘ tough old Coke’ — dominated early English law, and, as far 
a3 style and method are concerned, it would be difficult to find a worse model. 
There is hardly a trace of order in his form of presentingatopic. ‘Throughout 
all parts, his inexhaustible learning breaks forth; case is followed by case, 
quotation leads to quotation, illustration opens to illustration, and successive 
inference is made the premise for new conclusions, every part, moreover, 
being broken with conclusions and exceptions, or separated in a labyrinth of 
parentheses, till order, precisioa, and sometimes sense itself is lost in the per- 
p'exed, though imposing , array.’ Coke’s pre-eminence in the common law is 
universally admitted; his reports are satisfactory evidences of his industry and 
learning. But with the common law his vast, but not varied, learning began 
and ended. Of general Ifterature he knew little, and cared still less; the phi- 
losophy of law was to him a matter of idle speculation. ‘A mere dry legis‘, 
he cared more for the six carpenters than he did for the seven ages of Greece.’ 
Lord Bacon was a complete contrast to Coke. From the vantage ground of 
science, Bacon’s comprehensive mind penetrated into the very spirit of juris- 
prudence. The problem which he sought to solve by his plan for amending, 
consolidating, and condensing the law is the same problem that confronts us 
to-day; and Bacon’s method is still the most feasible means of securing the 
harmony and symmetry of our legal system. It may well have seemed to 
Bacon in his old age that he was ‘ better suited to hold a book than to play a 
part.’ The spirit of the times was agains: him. But he set at work the forces 
by which the edifice which Coke had completed has been largely demolished.” 

The following is his contrast between Rufus Choate and Beajamin R. 
Cartis: “If one may judge from the uniform impression that he made upon his 
contemporaries, and the measure of his success with juries, Rufus Choate was 
the greatest forensic orator who has ever appeared at the Americanbar. He 
appears to have had, in rare combination, a large measure of those qualities 
which characterize the highest oratory. Beneath all the luxuriance of his meta- 
phoric style may be observed a masculine understanding. He had at once an 
observing and an analyzing mind; a keen perception of particulars, and a 
logical faculty to generalize and group them. He had, moreover, a splendid 
imagination, which gave light and vivacity to all the operations of his mind, 
To these qualities of strength and imagination he added an emotional and 
enkindling jtemperament; a physical warmth, as well as a moral and emo- 
tional susceptibility. His sensibilities were by nature lively, and his mind 
grasped things with great brightness and fullaess of detail, calling into play, 
with corresponding intensity, the appropriate accompanying feelings. From 
Such characteristics sprang his remarkab!e ability to force any part of 
his subject aliog:ther out of its natural relations and then, by his 
mingled imagination and sensibility and wealth of language, invest it 
with @ character oct its own. ‘DoI misstate facts?’ he would reply to 
the interruption of a bewildered opponent. ‘I’m only arguing upon them.’ 
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He would invariably have the main facts correctly,—he was always pain 
them with his own colors. The contagious and irresistible enthusiasm with 
which this imaginative conception, distorting description, and passionate ex. 
pression carried him over the weak spots in his argument has been well com. 
pared to a skater skimming the crackling ice. Scarlett used to wheedle juries 
across the weak places. Choate rushed them over. The power was greatly 
enhanced by a vocabulary beggaring all description for copiousness, variety, 
novelty, and effect, which colors and gilds and lights up his ideas and senti- 
ment by words which are in themselves metaphors and pictures, But, after 
all, the most general traits of his compositions are to be summed up as an inde- 
scribable mixture of truth and reason, extravagance and intensity, beauty and 
pathos. Here was his real power. The force of his will and intellectual pas. 
sion was such that he compelled his hearers, in spite of themselves, to admire 
and sympathize with what, from another, might be wholly condemned; for 
when he seemed utterly carried away by the rush and storm and glitter of pas- 
sions and of pictures sweeping over his mind, his hearers went with him in 
spite of themselves. It must be apparent from this description that it is hope. 
less to attempt to give on a printed page any adequate conception of Choate’s 
power. Very few of his arguments were reported with even tolerable accuracy, 
The best specimens that we have are his argument before the Maine legislature 
on the removal of Judge Davis, and his argument in the Dalton divorce case, 
The former, while an able effort, is not particularly distinguished; the latter, a 
mere newspaper report, preserving, as Choate facetiously said, ‘ the general, 
nonsense of the thing,’ conveys some idea of his strength before a jury, but the 
argument deals with such a mass of testimony, requiring such elaborate expla- 
nation, that itis hardly suitable for selection. Indeed, as compositions, his 
speeches (except the occasional orations revised and published by him) are 
by no means safe models. As Mr. Story says: ‘ The double desire of limitation 
and exposition, combined with his wide range of active and imaginative 
thought, led him often to overflow his banks with a prodigal stream, which 
disdained the boundaries of simple periods. * * * His sentences refuse to 
come to a conclusion. A new illustration or variation or development, limita- 
tion, or side light strikes him before he can come to a pause, and carries him 
away with it, and, with parenthetical involvements, excursions beyond the 
direct line, inclusions of suspected objections which he is eager to anticipate, 
or imaginative illustrations and memories that will not be refused, he sweeps 
an undulating train of lengthening clauses along, anaconda-like in its move- 
ment, yet strong of grasp as are the anaconda’s folds, until his sentence has 
grown into a paragraph.’ Benjamin R. Curtis was a complete contrast to 
Choate. Curtis was the most consummate master of pure intellectual style 
among American lawyers of recent times. He was also the last advocate whose 
style was ‘sufficiently distinctive and distinguished, and whose position was 
sufficiently commanding, to exercise an extended influence on professional 
methods. His style, furthermore, exactly coincided with the requirements of 
modern conditions. Wholly lacking in imagination, Curtis went straight to 
the reason with a precision of thought, clearness of statement, and simplicity 
of diction which enabled him to compass the most intricate problems with the 
utmost dispatch. His arguments were fully wrought, in every essential detail, 
with a calm, clear, and unimpassionate rhetoric that is the perfection of its 
kind. In this respect Marshall was his only equal.” 

It will be a fortunate thing for a tired lawyer to have these two volumes on 
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his shelf so that his secretary can take them down and read to him, in an hour 
of leisure in the evening, some great masterpiece of wisdom and of diction; or 
(if he cannot find the last number of the American Law Review) to have it 
with him on the railway train to argue some important case with which his 
mind is surfeited and o’erwearied. This collection of masterpieces enabies us 
to live, to some extent, among the great men whose works they are, and to 
make them our intellectual companions. 


CONYNGTON ON CORPORATE MANAGEMENT. — A Manual) of Corporate Management Con- 
taining Forms, Directions and Information for the Use of Lawyers and Corporation 
Officials. By THOMAS CONYNGTON, of the New York Bar. New York: The Ronald 
Press. Rochester: The Laywers’ Co-operative Publishing Co. 1903. 


This book contains about 350 law pages, bound in buckram, and is sold at 
the modest price of $2.50, or post-paid $2.70. It is a practical work on the 
management of corporations, designed for the use of lawyers and corporation 
officials. It gives detailed information as to the duties and liabilities of officers 
and directors; the conduct of corporate meetings; keeping minutes; issuing, 
transferring and retiring stock; the corporate books, the best forms and how 
kept; the functions of by-laws, and, generally, the full working details of 
corporate management. It also contains a very complete colleetion of 
corporation forms, claimed to be the most complete which has yet been pub- 
lished. These forms include subscription lists, installment certificates, charters 
by-laws, minutes, motions, resolutions, calls, waivers, notices, proxies, resig- 
nations, reports, contracts, certifications, powers of attorney, etc. 

If we mistake not, several works of this kind have been printed. When well 
prepared, they have proved useful to the legal advisers of corporations, to 
corporate directors, to corporate secretaries, and to the legal profession gen- 
erally. A cursory examination of this book has created impressions decidedly 
in its favor. We recommend it to the attention of the profession. 


7 PROBATE REPORTS, ANNOTATED. — Probate Reports Annotated: Containing Recent 
Cases of General Value Decided in the Courts of the Several States on Points of Pro- 
bate Law, with Notes and References. By GEORGE A. CLEMENT, of the New York 
Bar, author of Clement’s Digest of Fire Insurance Decisions. Vol. VII. New York: 
Baker, Voorhis & Company. 1903. 

The leading case in this volame seems to be Simpson v. Millsaps: In this 
case, a will directed that the income of the corpus of the estate should be paid 
to certain beneficiaries for life. The increase in the value of certain shares of 
corporate stock which formed a part of the estate, which increase arose from 
earnings of the corporation after the death of the testator had been withheld, 
instead of being distributed as dividends. It was held that this increment was 
income and belonged to the life tenants, and not to the remainderman. 

This decision is unique from the fact that it is founded, both in the briefs 
of a successful party and in the opinion of the court, on an argument of the 
question by a recent text-writer — as will appear from the following extract of 
the opinion by Mr. Justice CaLHoon : — 

“The authorities on all phases of this question are presented and discussed 
with absolute fairness and much ability in the written argument of solicitors 
for appellants, and it would be an ‘ affectation of learning’ to go into that field. 


1 Page 704. 
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We ask attention especially to the following citations in that brief: 9 Am. & 
Eng. Encyc, of Law (2d ed.) 710; 2 Thomp. Corp., §§ 2192-2222; and particu. 
larly to the conclusion arrived at by this learned author in Section 2222,” 
This interesting question of ‘capital or income as applied to stock diyi. | 
dends,”’ is also discussed in the preceding volume of thisseries.!_ This volume 
embraces many other useful and practical decisions upon questions arising in 
probate law, to many of which useful notes are appended by the learned editor, 


ROSE’s UNITED STATES SUPREME COURT DIGEST, VOLUME THREE. — Digest of the United 
States Reports from the Beginning to the October Term, 1902. Volume 1 to 186 United 
States, Inclusive, with Table of Cases, Table of Citations of all Nonfederal Cases Cited 
by the Supreme Court, Table of Citations of Constitutional and Statutory Provisions. 
State and Federal, and the Equity, Admiralty and General Rules of the Supreme Court, 
In Three Volumes. By WALTER MALINS ROSE, Author of Notes of United States 
Reports. Volume Three. Seamen to Yosemity Valley and Appendix. San Francisco: 
Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1903. 


The complaints about the multiplication of law books are never leveled at 
the digests. They constitute the keys to the storehouses of legal knowledge 
and wisdom, of which the judicial reports consist. The editor, the publishers, 
and the profession, are to be congratulated upon the completion of this great 
work. It seems to possess all the points of a good digest. The paragraphs 
are necessarily brief, and in many cases will not serve any further purpose than 
that of guide-boards to the reports. Every paragraph not only gives the name 
of the case, together with the volume and page, but it also cites the so-called 
** Lawyers’ Edition,” and, moreover, the volume of Rose’s U. S. Notes where — 
the particular caseis to befound. At the end of all are printed the rules prom- 
ulgated by the Supreme Court of the United States. This is followed bya 
table of English cases cited by the Supreme Court, arranged alphabetically by 
names of reports and reporters, but not by the names of the cases. This is an 
unusual method of presenting citations of cases; but before approving or con- 
demning it we will wait to see how the profession like it. This is followed by 
a similar table of the citations found in the reports of the Supreme Court of the 
United States of *‘ non-federal’’ cases constructed in a similar manner. Then 
there comes a table of inferior Federal court cases. This is followed bya table 
of constitutional and statutory provisions which have been the subject of cita- 
tion in the opinions of the Supreme Court of the United States, beginning with 
the Constitution of the United States and following down by article and section; 
then taking up the United States Statutes at large and following down by date; 
then taking up the Revised Statutes of the United States and proceeding 
in a similar manner; then taking up State constitutions, statutes, codes, 
etc., alphabetically in the order of States, and similarly proceeding. This is 
followed with a table of the cases digested in the whole work, that is to say, 
with a table of the cases published in the reports of the Supreme Court of the 
United States from volume 1 to 186 inclusive, referring to the page of the digest 
where the points abstracted from the cases are found. 

These three massive, condensed, well-printed, and well-bound volumes, 
will, of course, find a place on the shelves of every practitioner who keeps & 
set of reports of the Supreme Court of the United States, whether it be the 
official Reports, or the reports cited as ‘‘ Lawyers’ Edition,” abbreviated to 
*L. Ed.” and still farther abbreviated in this work to “ L.”’ 


16 Prob. Rep. Annot. 377. 
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